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[G. N. L] 

A. I. R. (38) 1981 Yindhya Pradesh 1 

Krishnan J. 0. 

Dwarika Prasad — Complainant—Applicant 
v. Earn Nath Modi and others — Accused — 
Opposite Party. 

Criminal Revn. No. 503 of 1950, D/- 16-12 1950, 

(*) Penal Code (1860), S. 425 — Prima facie evi¬ 
dence of wilful damage to wall—Wall joint property 
of both complainant and opposite party — Com¬ 
plainant not in possession — Still his complaint 
against mischief is competent. [Para 7] 

(b) Criminal P. C. (1898), Ss. 209, 253- Grounds 
of discharge. 

The Magistrate cannot discharge the acaused simply 
because he finds lhat the case made out by the prima 
facie evidence against the accused is not the one 
defined in he sections mentioned in the oomplalnt, but 
something else. The responsibility for the applio&tlon 
of a particular section of the Penal Code or any special 
law, rests on the Magistrate, and not on the party. 

[Para 8j 

Anno. Cr. P. C., S. 209 N. 6; 9. 253 N. 6. 

(c) Criminal P. C. (1898), S. 539-B-Local inspec¬ 
tion before recording evidence. 

Though 9. 539 B is 60 widely framed as to justify a 
local inspection at any stage, before framing oharge, 
or as for that matter tveD before recording the evi¬ 
dence, jet it should not be made, unless in the most 
exceptional circumstances, till after all the evidence is 
recorded in the case. Even that should be resorted to 
very sparingly, the Court taking speoial precautions to 
prevent itself becoming a witness unconsciously. 

[Paras 10, 11] 

Anno. Cr. P. C., S. 539-B N. 

Anand Chandra Joshi — for Applicant ; Gurupra- 
>nya Singh—for Opposite party ; Advocate-General — 
for the Government. 

Order.—This is an application in revision by 
the complainant praying for an order for further 
inquiry into his oase. There are two important 
points of law; first, whether the refusal to frame 
oharge was proper and eeoondly, whether the 
1931 V. P./l 


farther inquiry, if any, may be done by the same 
Magistrate as he has held the local inspection. 

[2l The faots of the case are the following : 
The complainant and the opposite party are the 
owners of two contiguous shops in the Panna 
Bazar divided by an intervening wall. The 
opposite patty, apparently a new comer by pur¬ 
chase, is said to be pulling down a part of the 
old structure and building anew. While recon¬ 
structing. some of the new structure is being 
built over the intervening wall. The com- 
plainant’s allegation was that while doing it the 
opposite party wrongfully broke down a part of 
the wall, and also damaged the Kamani or aroh 
in the complainant’s house, and also damaged 
ths chatkotba or the super.structnre. It was 
suggested in the cross-examination before oharge 
that the complainant had mortgaged part or 
whole of the ehop to some third party and was 
still taking steps to get the possession by exeoutiDg 
a redemption decree. The complainant himself 
states that this redemption decree relates to a 
part of the shop, other than the one in whioh 
the damage was done by the opposite party. 

[3] The learned Munsiff-Magistrate reoorded 
the evidence and allowed cross-examination be- 
fore charge. He made a local inspection as a 
result of whioh he came to the conclusion that 
it was a "common wall” using the English 
phrase, whatever it might have meant to him. 
Ultimately, he discharged the opposite party on 
the ground that the complainant was not in 
possession of the wall and was in faofc still taking 
steps to get into possession. 

[ 4 ] From the order of dismissal the com¬ 
plainant went up in revision to the Sessions 
Judge. The Sessions Jadge agreeing with the 
learned Munsiff-Magistrate dismissed the ap. 
plication; hence the application to this Court, 
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[5] On behalf of the complainant it ia pointed 
out in this Court that the facts on the record 
make out a caee of trespass under S. 448, Penal 
Code and of mischief under 8. 426, Penal Code 
and possibly under 8. 427 as well. On the point 
of actual possession of the wall and the other 
structures, the learned Magistrate has misunder¬ 
stood an admission in cross-examination, which 
has really no application to this part of the 
shop. Further, it is argued that even on the 
assumption that the wall is common property 
and on the further Buppos.tion that the com¬ 
plainant’s rights are in usufructuary mortgage 
to a third party, he is still competent to pro¬ 
secute the opposite party, because he is a co-owner 
and has an interest in the integrity and proper 
condition of the wall and structures. The com¬ 
plainant points out to the explanation to s. 426 , 
Penal Code. 

[6] The opposite party, who have entered ap¬ 
pearance, have shown that the complainant 
mentioned at the top of his complaint Ss. 448 and 
453, Penal Code. The material elicited upon 
cross-examination and the observations duriDg 
looal inspection by the learned Muneiff-Magis- 
trate showed that there was no trespass and the 
complainant was not in actual physical posses¬ 
sion, so it was maintained that the order of dis¬ 
charge was correct. 

[7] At this stage we have the prima facie 
evidence that wilful damage was done to the 
intervening wall and to some other parts of the 
building like the superstructure and the arch 
both latter entirely on the side of the com¬ 
plainant. It is, of course, for the opposite party 
to show that there was no damage and there 
was no wrongful intention, but that stage has 
not yet come. Even on the assumption that the 
'intervening wall is a joint property, and the 
'complainant’s interests are still in usufructuary 
imortgage, he can file a complaint against mis¬ 
chief. 

[8] The learned Magistrate seem3 to have 
discharged the accused because the prima facie 
evidence did not make out offences under the 
very sections named in the complaint. This is 
wrong. After recording the evidence the Magis- 
trate has to see, whether there is ground for pre¬ 
suming that the accused has committed an 
offence whiob suoh Magistrate is competent to 
try, and, which in his opinion could be ade¬ 
quately punished by him. If be has already 
followed, as he did in this case, the procedure 
laid down for warrant oases, he should frame a 
oharge in writing. If, at this stage, he finds that 
the offence made out in the evidence i3 one 
triable as a summons caee, be should put the 
particulars of offence of the accused and record 
his plea as provided in B. 242, Criminal P, C. 
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Bat where he proceeds under S. 254 or 242, Cri¬ 
minal P. C. he is not to consider whether 
the offence indicated in the very Beotions on 
the complaint has been made out. Under s. 253, 
Criminal P. C. also the Magistrate can dis¬ 
charge only when he finds that no case against 
the accused has been made out, which, if unre¬ 
butted, would warrant his conviction. He cannot 
discharge the accused simply because he finds 
that the case made out against the accused is 
not the one defined in the sections mentioned in 
the complaint, but something else. The respon¬ 
sibility for the application of a particular eeotion 
of the Penal Code or any special law, rests on 
the Magistrate, and not on the party. 

[ 9 ] So, it is necessary to set aside the order 
of discharge and direct the Magistrate to hold 
further inquiry on whether a prima facie caee 
has been made out, or there is ground for pre¬ 
suming at this stage that prima facie the 
accused has committed an offence. 

[10] There is one more point aleo. The learn¬ 
ed Magistrate has held a local inspection under 
S. 539 (B). This section is so widely framed as, 
to justify a local inspection at any stage, before 
framing charge, or as for that matter even 
before recording the evidence. The only purpose 
of looal inspection beiDg to properly appreciate 
the evidence given at the trial it is only reason¬ 
able that the local inspection should, as a rule, 
come after all the evidence is recorded. The 
obscurity, if any, in the earlier stages of the 
hearing may olear as more evidence is recorded, 
so the Court should not be hasty unless there 
are some very exceptional grounds. As more 
evidence is recorded there may be fresh aspeots 
of the problem, which a local inspection may 
help in proper appreciation. Obviously, it is 
neither proper nor practicable for the Court to 
be bolding repeated local inspections at every 
stage of the case. Thus, unless in the excep-, 
fcional circumstances, no local inspection should 
be made till after all the evidence is recorded. 

[Ill Even that should be resorted to very 
sparingly, the Court taking special precautions 
to prevent itself becoming a witness unconsci¬ 
ously. On some occasions it is praotically im¬ 
possible for the Court to make a local inspection, 
and not import new materials collected by it. 
The moment the Court collects new materials it 
becomes a witness, and as it cannot cross-exa¬ 
mine itself, it cannot try the case. 

[ 12 ] In the present case, after local inspection 
the learned Magistrate came to the conclusion 
that it was a ‘common wall”. It might mean 
one of two things: That it is an intervening wall 
on whioh both the houses, one tn either side 
actually, rest, in other wordB, the intervening 
wall supporting both the houses. If the learned' 
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Magistrate understood it in this sense the local 
inspection was altogether unnecessary, for this 
is contained in the oomplaint itself, and is, iu 
fact, the basi9 of this case. If, on the contrary, 
the learned Magistrate means that it i3 joint 
property of the parties, it is a conclusion which 
has nothing to do with the appreciation of the 
evidence. Buoh a conclusion can be based only 
on evidence and not on local inspection. It is 
typical case in which local inspection misleads 
the Court and prejudices oae of the parties. 

[13] The farther inquiry will be by a Magis¬ 
trate other than Mr. M. P. Srivastava, who 
held the local inspection. Already a new Magis¬ 
trate having taken charge, the case will go to 
the present Muneiff-Magistrate, Panna. 

M.K. Order accordingly, 


[O.'N. 2.] 

A. I. R. (38) 1951 Vindhya Pradesh 3 

Kbishnan J. C. 

Ram^ Govind Singh Bhola Singh — Appli¬ 
cant v. Chief Commissioner, V. P. and others 
—Opposite Party. 

Civil Miao. Apple. No. 46 of 1950, D/-28 11-1950. 

Constitution of India, Art. 226 —Certiorari—Writ 
oi—Proceedings under S. 5 A, Land Acquisition 
Act — Non-compliance with mandatory provisions 
of S. 5A— Effect — Writ of certiorari if can be 
issued—Land Acquisition Act (1897), S. 5A —Rewa 
Land Acquisition Law, 1935, S. 8. 

The provisions of S. 5 A, Land Acquisition Aot (cor¬ 
responding to S. 8, Rewa Land Acquisition Law, 1935) 
which require that the objector stould be given an 
opportunity to b9 heard either iD person or by pleader 
are mandatory and, therefore, where the land acquisi¬ 
tion authority deoides under S 6 (1) of the Aot to 
acquire the land without giviDg suoh opportunity to 
the objeotor its deoision is illegal and a writ of certio¬ 
rari can be issued against him direoting him not to 
take further proceedings till the objector is given an 
opportunity of being heard in the manner required by 
3. 5A. Though the objeotor ha9 another remedy open 
to him by way of declaratory suit in the proper civil 
Court it would not be equally speedy, oonvenient and 
effectual remedy and, therefore, a writ of certiorari 
should be issued to meet the ends of jastioe and con¬ 
venience. [Paras 7, 10, 11 and 12] 

Guruprasnya Singh — for Applicant; Advocate- 
General—for the Government. 

Order.—The applicant Rama Govind Singh 
is the owner of certain plots of hind, which are 
in the process of being acquired for extending 
the building and the play grounds of a School 
at Rewa, which is either directly managed, or i3 
controlled by the Government of the Vindhya 
Pradesh. He has alleged the various grievances, 
out of which, we are directly concerned with 
only two; namely (l) that before deciding finally 
that the land should be acquired for the put- 
.poses mentioned, his objection under s. 8, Rewa 


Land Acquisition Law of 1935 (corresponding 
to S. 5A, Land Acquisition Aot of 1894) baa nofc 
been properly disposed of, as he has not been 
given an opportunity of being heard either in 
person, or by pleader; and (b) that the decision 
of the Chief Commissioner, Rewa, that the land 
should be acquired has not been gazetted as 
required by S. 6, Land Acquisition Aot of 3894. 
While alleging this grievance the petitioner did 
not define tte nature of the direction or writ 
that he wante3 from this Court under Art. 226 
of the Constitution. But before hearing, he haB 
filed another petition praying that further pro¬ 
ceedings may be stopped, till his objection is 
properly heard and disposed of; and if after it 
the Government deoides on acquisition the mat¬ 
ter may proceed according to law. In effect the 
direction or the writ required is of the nature 
of certiorari that the order of the Chief Com¬ 
missioner dated 19-5-1950 that the land should 
be acquired for the notified purpose, and subse¬ 
quent proce9dings are void for want of jurisdic¬ 
tion; and a direction of the nature of prohibition 
on the Chief Commissioner, Vindhya Pradesh 
and his subordinate officers prohibiting them 
from proceeding any further till the petitioner s 
objection under S. 8, Rewa Land Acquisition 
Law dated 24-3-1950 is properly dispoeed of. 

[ 2 ] The petitioner’s oounael f 8 well as the 
Advocate. General appearing for the opposite 
party have entered appearance. Both the parties 
have filed clear and lengthy affidavits. 

[3] The facts are the following: Out of the 
lands that are in the process of being acquired 
4 plots Ncs. 172, 180, 181 and 182 total in 
area of 6.47 acres belong to the petitioner. 
Another plot of 4j acres belongs to another 
person. The Government of Vindhya Pradesh 
notified in the Vindhya Pradesh Gazette on 
25-2-1950 under s. 5, Rewa State Land Acquisi¬ 
tion Law of 1935 which corresponds to S. 4 (l), 
Land Acquisition Aot of 1894, that these lands 
were likely to be needed for a publio purpose, 
namely, th6 extension of the Moniseri School at 
Rewa. Under the Rewa Law (as under S. 5-A, 
Land Acquisition Aot) objection 3 may be filed 
within 80 days. In this particular oase the objec¬ 
tion was'filed by tbe petitioner on 24-3-1950 before 
the Revenue Commissioner, who was the Chief 
Revenue Authority mentioned in s. 5 of the 
Rewa Law. That authority received the peti¬ 
tion and noted an order “put up with record.” 
Thereupon, the matter was enquired into by 
different officers subordinate to thB Revenue 
Commissioner, and ultimately went to the Chief 
Commissioner, with the recommendation of the 
Revenue Commissioner. On 19-5-1950 the Chief 
Commissioner ordered that the land should be 
acquired for the notified purpose. 
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[4] In the meantime, on 16 4-1960, the Land 
Acquisition Act (I [1] of 1894) came into 
force in this area, automatically superseding 
the old Rewa Law. The Chief Commissioner’s 
order being one under S. 6 (l), Lind Acquisition 
Act should have been gazetted as require 1 by 
8. 6 ( 2 '. No notification was published till 
August, when the present application was filed, 
because there was some argument whether it 
should be in English or Hindi, and the Govern¬ 
ment Gazette, in any case had no arrangement 
for publishing Hindi notifications. In spite of 
it, the Deputy Commissioner exercising the 
powers of the Collector began taking further 
steps, as provided under S. 9, Land Acquisition 
Act. At this stage this petition was filed and 
further proceadings stayed by this Court. 

[6] The petitioner’s objections were the 
following : (a) that the land is really not 
required for the school, (b) that it is part of his 
compound, (c) that though there are no buildings 
on it he is intending to build houses for his 
sons on this land, and (d) that the land is so 
valuable that it is worth Rs 60,000. Possibly, 
the petitioner intended that this Court should 
go into these matters. This Court cannot go 
into these matters. Objections (a) to (c) are for 
consideration by the Government under S. 6A, 
sub-s. (2>, and its decision embodied in a decla¬ 
ration under S. 6, sub-ol. (2) is final. The last 
objeothn about valuation is a matter to be 
considered after the award, when the owner of 
the land, if dissatisfied with it. can take it up in 
a reference to the District Judge. 

[6] While this Court is not concerned with 
the merits of the objection, it has to note that 
the provision for giving an opportunity to the 
objeotor i 3 mandatory. The affidavits of the 
petitioner, and of his lawyer, show that he was 
not given an opportunity of being heard, and 
the report was sent up to the Chief Commissioner 
with the recommendation of the Divisional Com¬ 
missioner arrived at ex parte without hearing 
the objector. The Divisional Commissioner’s affi¬ 
davit is to the effect that while the objection 
petition was presented, he heard the petitioner . 
in person, and after it he naturally thought that 
there was no necessity for fixing a date, and 
hearing him or his lawyer any further. It is 
very probably that the Revenue Commissioner 
asked the petitioner what it was about; and the 
petitioner gave him a gist of his petition at the 
time of presenting the same. Still there was no 
hearing of tbe petitioner in the proper ssn:6i 
and as required by S. 6A, Land Acquisition Act, 
or 8. 8 of the Rewa Law. The order sheet of 
the Revenue Commissioner does not mentiou 
that the petitioner was heard, but only notes 
“put up with the file.” Neither the order sheet, 


nor the record, contains any note or minutes of 
what the Revenue Commissionsr heard from the 
petitioner, and what impression he formed of 
the same. Obviously, if tbe Revenae Commis¬ 
sioner heard the petitioner, when the objection 
was banded in, neither of them meant it to be 
the bearing. Though there were no rules under the 
Rewa Law, the rules made under the Land Acqui¬ 
sition Act by the several provinces provides that 
a date should be fixed and communicated to tbe 
objeotor. Rules or no rules, this is only reasona 
ble. Mere handing in the objection is one thing, 
and supporting its contents by argument, and 
documentary or oral evidence is another. After 
all, without the latter, a bare memorandum is 
ineffective. At all events, it is for the objector 
to choose, whether he will be satisfied with 
handing in a memorandum of objection, or whe¬ 
ther he will support lhe same by argument or 
evidence. That is why s. 5A provides that ho 
should have M an opportunity of beirg heard in 
person, or by a lawyer.” Section 8 of the Rewa 
Law is an exact translation in this respect. I, 
therefore, find that the petitioner was not given 
an opportunity to be heard. This is supported 
by the order sheet of the Revenue Commissioner 
bimself. 

[ 7 ] If after giving him an opportunity to be 
heard, the Revenue Commissioner recommended 
acquisition, and the Chief Commissioner acted 
on the same, this Court can have nothing to 
say. In fact, under the Land Acquisition Aot 
the deoieion of tbe Government in this respect 
would be conclusive. But if the decision has- 
been arrived at in contravention of tbe manda¬ 
tory provision under s. 6 a that the objeotor 
should have an opportunity of being heard, it is 
not a valid decision in the eyes of law. 

[6] The seoond grievance made by the peti¬ 
tioner does not call for any lengthy discussion. 

It is a fact that before the Deputy Commissioner 
took steps for taking possession of the land and 
began issuing notices under 8. 9, no notification, 
bad appeared in the Gazette. The delay hae 
been explained in the affidavits of the opposite 
parly, and that an English translation has been 
sent up. and is probably pending publication. 
But in view of my finding that the objection of 
the petitioner has not yet been properly dis¬ 
posed of, a notification under 8. 6 will make no- 
difference till that is done. 

[9] The next question is, whether this irregu¬ 
larity on the part of the authorities acquiring the 
land calls for any direction or writ from this Court. 

As far as the fundamental right is concerned, the 
Land Acquisition Act and the old Rewa Law of 
1935 fulfil the requirements of Art. 31 of tbe Con¬ 
stitution. So we have to cocaiier whether a direc¬ 
tion or writ should issue “for any other purpose’"' 
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as provided in Art. 226 of the Constitution. 
The principles upon whioh Courts may issue 
such writ9 and directions have been laid down 
in many rulings both of the English Courts and 
recently of the High Courts in our country, and 
even before 1950 by some of the Presidency High 
-Co«» , ia-_fixerfiisw : ^ (jurisdiction under (?)) the 
analogous provisions of 8 45, Specific Relief Act. 

[iol In this case the petitioner has oome to 
this Cjurt bona fide within a reasonable time. 
It has been argued by the learned Advocate 
General that he has after all another remedy 
open to him—that remedy being a declaratory 
suit in the proper civil C.urfc. However, in my 
opinion, the petitioner need not be driven to 
have recourse to that remedy. Though such a 
suit is not specifically provided in the Land 
Acquisition Act, still, it is open to the aggrieved 
party to seek the help of the civil Courts, for 
declaring such proceeding void. But it is lengthy, 
costly aDd very slow. In the ruling reported in 
In re, G. A. Natesan, A. I. R (5) 1918 Mad. 
763;(40 Mad. 125) the application of 8. 45, Specific 
Relief Act, was considered with reference to the 
availability of any other legal remedy. There it 
was pointed out that the other remedy should 
be equally convenient, speedy, beneficial, and 
effectual; otherwise an order of the nature of 
mandamus , whioh was sought in that case, 
could be made. The same proposition was dis¬ 
cussed in the Bombay Ruling reported in Tanbug 
Taira v. Collector of Bombay , a. I. R. (93) 
Bom. 1946 p. 216 : (47 Or. L. J. 594). Here also 
it was held that unless the other remedy is 
equally convenient, speedy, beneficial and effec¬ 
tual, orders of the nature of writs should be 
made. Under 8. 46, Specific Relief Act itself, the 
proviso is to the effect that the applicant should 
not have other "specific or adequate legal 
remedy.” In all the English rulings the princi¬ 
ple followed is whether such a direction or writ 
will be "just and convenient.*' Convenient means, 
of course, convenient taking every circumstance 
into aooount, and the relative inconveniences to 
both the parties A suit such as has been suggest¬ 
ed by the learned Advocate-General, will be 
slow and extremely inconvenient not merely to 
the petitioner, but for the acquiring authorities 
themselves. It appears from the record that all 
preliminary inquiries by the Revenue authorities 
have been completed. The petitioner has been 
ready to support his objection for the last several 
months. If his objection can be heard within a 
month or so, Government will bo in a position 
to make its decision forthwith, as the case may 
be, tiihtr to leave out the petitioner’s lauds, or 
decide to acquire them, and publish their deci¬ 
sion under S. 6. After that stepe could be taken 
under S. 9 without any further chance of suit for 


cancellation of the acquisition and the restora¬ 
tion of the land. If on the contrary, no direction 
or writ is issued from this Court and the peti¬ 
tioner is compelled to bring a Buifc there will be 
expense and harassment for him, and for the 
opposite party uncertainty for one or two years 
at least, about whether the acquisition should be 
proceeded with, or stayed till disposal of suit. 
On the ground of justice and convenience an 
immediate direction or writ would be in ihe- 
interest of both the parties. 

[ 11 ] The powers to be exercised by tbe Collector 
and Government under s. 5A are quasi judicial 
powers. The whole process of acquisition no 
doubt is technically sd administrative proceed¬ 
ing, but the decision over any objection, by the 
Collector and tbe Provincial Government, is one 
in which pros and cons have to be weighed and 
the conflicting olaims of two parties reconciled, 
or preferred to each other. Though n")t techni¬ 
cally tbe decision of the Civil Court this is a 
judicial (or rather quasi-judicial) matter. If thej 
proper authority fails altogether to apply its. 
mind to the objection in the manner required by 
S. 5 A, in my opinion, an order of the nature of. 
writ of certiorari is called for. 

[121 In the result I bold that tbe decision by 
the Chief Commissioner dated 19-5 1950 is illegal 
because of failure to comply with tbe provisions 
of 8 . 5A. I, therefore, direct that the opposite 1 
party should not take further steps towards 
acquisition of the petitioner’s land till he is given 
an opportunity of being heard in the manner 
provided in 8. 5 4. Only after this and the dis¬ 
posal of the objection can an order be made by 
the Chief Commissioner under S. 6, Land 
Acquisition Act. 

[13] If there is any other objection filed with¬ 
in 30 days from the order under 8 . 4, Land 
Acquisition Act, in which no opportunity for 

■ hearing was afforded to the objector, the proper 
authority will do well to give the same now. 

[14] Leave is granted to the opposite party to 
appeal to the Supreme Court as this involves a 
substantial question of law as to the interpreta¬ 
tion or Art. 2*6 of the Constitution. 

K.S. Application allowed . 


[C. N. 3.] 
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Krishnan J. C. 

Sher Singh Chhatrapal Singh—Applicant 
v. Revenue Secretary, Vindhya Pradesh and 
others —Opposite Party. 

Civil Misc. Appln No. 17 o! 1950, D/- 5-12-1930. 

Constitution of India, Art. 226—Certiorari or 
prohibition, writ of—Order of Chief Commissioner 
under S. 305. Rewa Land Revenue and Tenancy- 
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Code, 1935, restoring possession of State bandh 
to pattadar tenant. 

Where the Chief Commissioner after the passing of the 
new Constitution, orders restoration of possession to 
a pattadar tenant who was dispossessed not by a Gov¬ 
ernment order bat by a note of the Revenue Minister 
prior to the Constitution and which note on the 
merits was highly inequitable and altogether in eon- 
travention of the mandatory provisions of S. 47, Rewa 
Land Revenue and Tenancy Cide. 1935, the order of 
the Chief Commissioner is valid under S. 305 of the 
Code and also equitable. A writ of certiorari or of 
prohibition cannot issue against the authorities order¬ 
ing restoration in such a case. [Paras 8, 9, 10] 

Farther, the order of the Commissioner re-instatlDg 
the tenant, is purely an executive act and not even 
quasi-judicial one and therefore cannot be revised by 
the writ. 

The fact that the matter in dispute between the 
(parties has already been taken up by the ordinary 
Court at the ohoice of the applicant himself is another 
reason for refusing to issue the writ. [Para 11] 

Pradumn Singh— for Applicant] Advocate-General 
—for the Government. 

Order.—The applicant Shera Singh has come 
up under Art. 226 of the Constitution with a 
prayer that writs of the nature of prohibition 
and certiorari may be issued to the members 
of the second party, in respect of an order by 
the Chief Commissioner, Vindhya Pradesh dated 
28-3-1950 cancelling the settlement of certain 
lands with the applicant, and directing their 
settlement with opposite party members 3 and 4, 

[2] There are two special features of th'S 
case. Firstly, there is nothing more left for pro¬ 
hibition beoause even according to the appellant 
orders of the Chief Commissioner have been 
completely executed by the opposite party mem¬ 
bers 1 and 2. The other feature is, that the 
matter has come up before the ordinary Courts 
and has been considered by them as a private 
dispute between the applicant on the one hand 
and Kesho Prasad Singh on the other. The ap¬ 
plicant filed this application on 1-7-1950 before 
the acting Judicial Commissioner. After it, the 
applicant seems to have filed a petition before 
the Magistrate that he was in possession, and 
on the strength of the Chief Commissioner’s 
order Kesho Prasad and Bhagwan Din were 
trying to disturb it. A proceeding was accord¬ 
ingly started under S. 145, Criminal P. C. It is 
now said that it has been disposed of by the 
Magistrate. It would be now for the aggrieved 
party to bring a title suit for declaration of title 
and restoration of possession. He may also try 
to get an order to set aside by superior Courts 
in revision. The question now is not whether 
there is an alternative remedy, nor whether it 
is equally convenient and effective, so that the 
applicant may be equitably driven to choose it. 
Whether convenient or otherwise the applicant 
having taken the first step towards it, it is for 
him to prove (pursue?) it, if be so chooses. The 


applicant brought this to the notioe of this 
Court only at the conclusion of the argument 
on his side and not at any earlier stage. 

[3] Though somewhat lengthy and complicat¬ 
ed, the following is a brief summary of the 
course of events leading to this application: A 
State bandh as defined in the Rewa Land Re¬ 
venue and Tenancy Code, 1935, has been coming 
on at least since 1942 in the possession of Kesho 
Prasad and others (opposite party) as pattadar 
tenants. Such bandhs might be sold by auction, 
but under S. 47 of the said oode, the pattadar 
holding it at the time of sale, should be offered 
first refusal at the highest bid. In 1942 the op¬ 
posite party were reported to have said that 
they would not bid, if there was an auction. 
After five years, on 5-3-1947, a bid was held for 
sale of the bandh. The applicant bid highest at 
B8. 1100, out of which he deposited one-fourth 
as earnest money. The bid was held by the 
Tehsildar, but he had to send it up to the Deputy 
Commissioner. The Deputy Commissioner point¬ 
ed out certain irregularities, and called upon 
the Tehsildar to hold a freah bid. No fresh 
bidders coming, the Teheildar reported accord¬ 
ingly. Whereupon the Deputy Commissioner 
sent his report to the Revenue Commissioner, 
who was the Chief Revenue Authority under the 
Rewa Land Revenue and Tenancy Cole, with 
the suggestion that the Pattadars in possession 
may be offered tbe State Bandh at Bs. 1100. 
Though under the Code the Revenue Commis¬ 
sioner is the Chief Revenue Authority it is 
stated that there was an order passed some time 
in the end of 1946 by the th a n S:ate Counoil that 
matters involving sale and settlement of State 
land for more than R3. 750 should be sent to an 
officer, who in those days was oalled Revenue 
Minister, though actually in that set up he was 
just a subordinate officer. The applicant, who 
alleges this, has not produced any copy of that 
order. 

[4] Any way, by April 1948 the Rewa State 
became part of the new United State of Vindhya 
Pradesh with the Raj Pramukh as the Execu¬ 
tive and with further provision for a council of 
Ministers. Article 8 of tbe Covenant states that 
the executive authority of the United State shall 
be exercised by the Raj Pramukh either direotly 
or through officers subordinate to him. Article 5 
says that there shall be a council of ministers 
to aid and advise the Raj Pramukh in the 
exeroise of his functions, with one exception in 
regard to the military forces. These provisions 
in the Covenant are similar to those in most 
Constitutions including that in the Government 
of India Act, 1935. 

[6] It was in this set up that the papers came 
up to the Revenue Commissioner in 1948. On 


1951 Sheb Singh v. Revenue. Secretary (Krishnan J. C .) Yindhya Pradesh 7 


11*10.1948 the Revenue Commissioner, appac- 
ently following the order said to have been 
passed by the sail council in 1946, made a report 
to the Hon’ble Revenue Minister of that time. 
The Revenue Commissioner suggested that the 
tenants in possession should not be allowed the 
option under 8. 47; for two reasons. Firstly, 
that they declined to bid in 1942—Secondly, 
that they did not attend, at the auotion in 1947. 
On 20-1M948 the Revenue Minister noted, 
"Accept the bid and olose the case.” Such a 
note by a Minister is not the order of the Gov- 
ernmeat, it is advice tendered by the single 
Minister or the oouncil, as the case may be, to 
the Executive, then the Raj Pramukh. As long 
a 3 there is no order, either in the name of the 
Raj Pramakh or by saoh subordinate officer he 
delegates on that behalf, there is no order of 
Government. The minister’s note is only a piece 
of advice. 

[6] This note of the Hon’ble Minister was 
passed on to the Revenue Commissioner and by 
him to the Deputy Commissioner, who received 
it on 11.12-1948. On 3 1-1949 the Deputy Com- 
missioner called upon the applicant to deposit 
the balance. This wa3 done on 22-4-1949 and the 
possession was delivered in the beginning of the 
next agricultural year on 1-6-1949. 

[7l While this waa going on the tenants in 
possession petitioned the Revenue Commissioner 
on 25-9 1948 offering to pay the highest bid and 
exercised the option of purchase. This was 
rejected. After dispossession, on 13-6-1949, they 
petitioned the highest Executive in this State 
at that time, the Administrator. The Chief 
Commissioner took it up on 3 3-1950 and after 
hearing the applicant also, set aside the Deputy 
Commissioner’s order by which the applicant’s 
bid wao accepted, and ordered that on the pay. 
ment of the 6ame amount the tenants in posses, 
sion at the time of the sale should be reinstated. 
The applicant alleged that hi3 was the proper 
sale and he had invested money in improve¬ 
ments. This was not heeded to. Accordingly, 
on 1-6-1950, the opposite party Kesho Prasad 
and others were pat into possession. After that 
we have this application and the proceeding 
under 8 145, Criminal P. C. 

[8] To summarise the foregoing: The entire 
matter was one executive proceeding in respect of 
settlement and sale of land under the Rewa 
Code. This was within the province of the Chief 
Revenue Authority subject (according to the 
applicant) to Gjvernment control. Certain 
authorities had powers of re7iew under S. 301 
of the Code. In addition, under S. 305 of the 
Code the Durbar had complete powers of review¬ 
ing or rescinding any order. The applicant got 


the land not by a Government order, but by ai 
note by the Revenue Minister, whioh under the 
Vin.ihya Pradesh Covenant, the rules of busi¬ 
ness and all constitutional practice is mere 
advice and not order. On the meritB it wa3 
based upon the recommendation of the Revenue 
Commissioner, which was highly inequitable] 
and altogether in contravention of 8. 47. 

[9] On the other hand, the order by the Chief 
Commissioner was passed after hearing both 
the parties. By the order No 263(p) dated 29-12- 
1949 the Chief Commissioner began to exercise 
all the powers of the Raj Pramukh. The Raj 
Pramukh himself was exercising all the powers 
of the Durbar. It has been argued on behalf of 
the applicant that the powers of the Durbar were 
exeroisable by the President alone, and unless 
there was a delegation on this behalf under 
Art. 239 (l) of the Constitution, the Chief Com¬ 
missioner could not exercise those powers. Tnis 
is wrong. The powers of the R*j Pramukh 
were made over to the Government cf India, at 
that time, in other words, the Governor-General 
in Council. By the order above referred to, the 
Governor-General in Council made over those 
powers to the Chief Commissioner Vindh^a 
Pracbsh on 29.12-1949. Eveo after the Constitu¬ 
tion came into force on 26 1-1950 all the rules 
and laws ia force at the beginning of the Cons¬ 
titution continued in force unless repugnant to 
the Constitution. Article 53 (3) (a) clearly 
provides that : 

“nothing in this article shall be deemed to transfer 
t) the President any functions conferred by any exist¬ 
ing law of the Government of any State or other 
authority.” 

Thus even after the new Constitution came into 
foroe the Chief Commissioner continues to exer- 
oiee all the powers of the Raj Pramukh. It; 
appears that from time to time the President 
has nominated the Chief Commissioner as such 
and saoh authority under suoh and such laws. 
If any such appointment of the Chief Commis¬ 
sioner is incompatible with the powers exercis¬ 
able by him a3 successor to the Rij Pramukh, 
then the latest order by the President would 
prevail. For example, if by an order the Presi¬ 
dent directs that the Chief Commissioner shall 
be the Chief Revenue Authority, then after that 
date he cannot exercise the powers under 8. 305 
of the Rewa Code. Bat he can exercise the 
powers of review under S. 303 in that new capa¬ 
city. The Chief Commissioner’s order dated 
3 3-1950, being a competent one utder S. 305 of 
the Rewa Revenue Code was a valid one. Tbit 
order is also equitable because the dispossession! 
of the tenant in possession in spite of his readi- 
ness to pay the highest bid was not only un. 
supported by any proper order of Government,^ 
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bat also it was in violation of a mandatory 
provision of the Code. 

[ 10 ] For these reasons this Court oannot 
s 1 issue a'writ either of certiorari or of prohibition. 

[11] In addition, as I have noted in the 
beginning it is purely an executive aot and not 
even quasi-judicial one. Again, the matter has 
already been taken up by ordinary Court at the 
choice of the applicant himself. 

[ 12 ] Considered in any manner whatsoever, 
no case has been made for issue of a writ. The 
application is dismissed with costs to the Govern¬ 
ment at Rs. 100. 

[13] As tbia involves a substantial question 
of law about the implications of Art. 226 of the 
-Constitution, and the constitutional position of 
the Chief Commissioner, leave is granted for 
•appeal to the Supreme Court. 

V.B.B . Application dismissed. 


(G . N. 4] 
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mitted, even by the President's Sales Tax Order 
o. O. No. 7 of 26 1-1950, as immediately before 
the commencement of the Constitution no sales 
tax was levied in the State of Vindhya Pra¬ 
desh. He wants that this Court should make a 
declaration to that effect, and consequentially 
issue a direction of the nature of mandamus and 
prohibition calling upon the opposite party not 
to levy any saleB tax on the gocds sold and im¬ 
mediately exported for consumption outside the 
State. 

[2] The opposite party having entered ap¬ 
pearance, have advanced the three-fold argu¬ 
ment against the issue of any writ or direction. 
Firstly, the opposite party allege that the appli¬ 
cation is one not in good faith, as the applicant 
is trying to dodge payment of sales tax even on 
goods sold for consumption within the Vindhya 
Pradesh, upon which, subject to the exemptions, 
the tax is payable in any event. 

[ 9 ] The second argument is that, the appli¬ 
cant has got another remedy by an applica¬ 
tion in appeal before the Board- of Revenue or 
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Firm Matadin Vishwanath — Applicant v. 
V. P. Government and another. 

MUo. Appln. No. 41 of 1950, D/ 11-12 1950. 

(a) Sales Tax — Vindhya Pradesh Sales Tax 
Rules (1950), Rr. 53 (4) and 57 - Attack on basic 
principle of assessment of sales tax — Appeal or 
revision, if convenient—Resort to procedure under 
Art. 226 of Constitution. 

Where the aggrieved party chailengee the manner of 
assessment, or a detail in accounting, or a question of 
faot about the quantities and prices an appeal or revi¬ 
sion i 3 a very proper provision, but when the attack is 
on the basic principle of assessment an application in 

revision, or an appeal is not very helpfu and the 
aggrieved party oan have reaoit to the procedure under 

Art. 226 of the Constitution. £ Porft 6] 

(b) Sales Tax - Vindhya Pradesh Sales Tax 
Ordinance (II [2] of 1949) - Imposition of sales tax 

° Vhf Vindhya Pradesh on 

*> 5 - 1 -19 50 is not identical with the sales tax referred to 
Tn the President's C. O. No. 7 ot 26 1-19S0. Therefore, 
since no sales tax was actually levied on articles 
exported from the Vindhya Pradesh on 25*1-1950 im¬ 
position of the sales tax on articles exported from the 
Vindhya Pradesh territory is illegal. [Para 9J 

Janki Prasad—for Applicant; Advocate-General — 
for the Government . 


Order.—This is an application under Art. 226 
of the Constitution by Matadin Vishwanath ,a 
firm of merchants at Harpalpur against the 
Chief Commissioner, Rewa, and the Sales Tax 
Commissioner of Rewa. The grievance is that 
the Sales Tax Commissioner has imposed sales 
tax not only on sales for consumption within 
the Vindhya Pradesh, but also on sales on the 
goods exported immediately after purchase for 
consumption cutsiie this State. The applicant 
urges that this is ultra vires, and is not per- 


in revision. 

[ 4 ] Thirdly, the position taken is that the 
SaJe 9 Tax Ordinance was the law of the Vindhya 
Pradesh even from before the commencement 
of the Constitution. No doubt, it is brought into 
force by a notification on 31-4-1950, in which it 
was clearly provided that there would be no 
exemption of sales tax on any article which is 
sold for export. The opposite party admits that 
no sales tax, actually so-called, was being levied 
in the Vinchya Pradesh immediately before the 
commencement of the Constitution; but a 90- 
called custom duty was being levied on articles 
exported. On the 1st April, the levy of customs 
was dropped and the sales tax, including that 
on export, was imposed. Thus a tax, though 
differently named, of the same effect and inci¬ 
dence as the sales tax on exports, was being 
levied immediately before the commencement 
of the Constitution. So, this levy is justified by 
the President's order. 

[5] These points may be examined one by 
one. Whether or not the applicant i3 trying to 
evade payment of any sales tax ie of no legal 
significance here. If this Court deolares that 
saleB tax on exports is ultra vires , it does not 
at all prevent the authorities from realising 
sales tax on sales within the State of Vindhya 
Pradesh. The danger lies in the possibility of 
the aseessee’s describing as sales for export ones 
for consumption withiD the State. It is clearly 
understood that the discussion in this oase ia 
restricted only to the sales for export, in other 
woids, where the thing is ordered from outside 
the Vindhya Pradesh and is despatched there, 
or is purchased and immediately exported with 
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the assistance and the knowledge of the vendor. 
It is entirely open to the Sales Tax authorities 
to take all precautions against false descrip¬ 
tion and tax dodging. They can call upon the 
asBessee to pay the sales tax on all sales, subject 
to hiB satisfying the authorities that so much of 
the sile was exported, and claiming refund of 
the corresponding portion of the tax. It would 
be for the assesses.to prove that so much of such 
and such out of the sales was exported. 

[6] Coming to point No. 2, the notes at the 
end of Note No. 2 of the Sales Tax and Excise 
Department dated 31-3-50 reads thus : 

(2) “There ahall be no exemption from sales tax on any 
commodity whatsoever, if it Is exported from this 
State.” 

That being an order by the Sales Tax Com. 
missioner, it can be only taken up either in 
appeal to the Board of Revenue under R. 53, 
cl. 4 of the Sales Tax Rules, or in revision under 
B. 57. The difficulty i3 that this is a recurring 
demand made in every quarter. An appeal is con¬ 
venient on a notified assessment of demand, but 
when it is a challenge of the power to make any 
assessment at all for certain class of sales or 
purchases it is not very convenient, as it will 
have to be filed every quarter. As for the revi¬ 
sion it would be for an error or mistake patent 
on the face of the reoord. Again, there is a 
further difficulty that neither an appeal nor a 
revision would be entertained unless the tax 
assessed is paid up. Where the aggrieved party 

I challenges the manner of assessment, or a detail 
in accounting, or a question of fact about the 
‘quantities and prices, thiB is a very proper pro¬ 
vision, but when the attack is on the basic 
[principle, an application in revision, or an appeal 
(is not very helpful. Ultimately, it has to come to 
'High Court under s. 23, V. P. Sales Tax Ordi¬ 
nance. The applicant wants the same authority 
ifco do in a eummary manner, under Art. 226, 
(what it has to do in a roundabout way under the 
(Ordinance. Eithor way, the High Court is to 
Shave the last say on the legality or otherwise of 
>the impost; the procedure under Art. 226 of the 
{Constitution is much simpler and quicker 

[7l Point No. 3 Coming to the main point 
in issue theqaestion is whether the customs duly 
that was being levied till 31.3.1950 was really a 
sales tax in the sense it is used id S. 2 of the presi¬ 
dent’s G. o. No. 7, so that it can continue to be 
levied uptil 31-3-1951. Article 256 of the Oonstitu- 
tion envisages three clash's of s'dts. Firefly, sales 
within the same Sr,ate, that is to say, the com- 
n-olity is purchased and cousnm-d wbhiri the 
same State. This being a State subject (item 51, 
List 2, scb. 7). and there being no bar under 
this Article, States Governments can undoub¬ 
tedly bring it. Secondly, is the case in whioh an 
1951 Y. I‘./2 


article is purchased in State (A) but is sent into 
State (B) and consumed there. For the con¬ 
venient administration of any sales tax, and to 
avoid endless argument about the time and 
place where the sale and purohase was complete 
there is an explanation. Under Art. 286 (l) (a) 
sale-tax cannot be levied on this unless there is 
some enabling proviso. At the commencement of 
the Constitution several States had been levying 
this and had budgeted on that basis for the 
financial year ending on 31 3-1951. By the opera¬ 
tion of Art. 286, ol. l (a) the normal expectations 
of the Finance Departments of those States 
would be upset and they would be faced with a 
sudden defioifc. To enable them to readjust the 
finance and to save them from dislocation the 
President promulgated 0 . o. no. 7 in accordance 
with the proviso to Art 286. 

[8l Thirdly, articles imported into or export¬ 
ed from India may pass through one or more 
States, before reaching the consumer or the port, 
as the case may be. This may be called enfcra- 
port trade. Articles passing through any State 
entie-port are not assessable to sales-tax under 
Art. 286 (1) (b). The second type, and the third 
type where there is more than one State between 
the port, and the destination or origin, as the case 
may be, are interstate commerce. By virtue of 
the proviso, the President has passed the 0. O. 7 
enabling the States to continue levying sales-tax 
on inter-State commerce also, till 31-3-1951. The 
essential condition for applying this order is the 
actual levy of sales-tax , as such, on these com¬ 
modities. 

[9j In the Vindbya Pradesh the position ia 
the following : On 10-1-1949 the then Rajpra- 
mukh of the United State of Yindhya Pradesh 
promulgated an ordinance no. ii [2] of 1949 and 
published it in the Vindbya Pradesh Gazette on 
January 1950 (1949?) to enable the levying of 
sales-tax in this Stale. It was to extend to such 
area 9 as may be notified by the State Govern¬ 
ment in the Government Gazette. Accordingly, 
on 28-3 1950 the Chief Commissioner ordered 
that the Ordinance shall apply to the whole of 
the Yindhya Pradesh with effect from 1-4-1950. 
In pursuance of this ord*. r the Sales Tax 
Commissioner published Notification no. ii, 
petting out details and rates end declaring that 
there would be no exemption on articles export¬ 
ed. Between the promulgation of the Ordinance 
by the Rajpramukh and its application by the 
Chief Commis 3 ionei , l the Constitution has com¬ 
menced. Admittedly, no sales-tax was being 
levied or was leviable on 25-1-1.950. In fact, on 
that day the Sab s Tax Ordinance itself had nob 
bren brought into o eration in any part of Vin- 
dhya Pradesh. The opposite party’s argument is 
that there was a customs duty imposed on ex- 
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ports; sinoe the incidence and the effect of the 
customs duty were identical with those of the 
sales-tax 0. O. no. 7 by implication covers this 
case also. It is difficult to agree. A customs duty 
is altogether different from a tax on sales and 
purchases. In fact, the Constitution itself takes 
up the question of internal customs in another 
part in whioh Art. 306 enables certain States to 
continue levying it. Vindbya Pradesh, since 
29-12-1949, being a State in Part o cannot get the 
benefit of Art. 306. Sales-bax implies change of 
ownership, while customs duty implies only 
change of location. One may be taking his own 
property across the border, and may still be 
liable to customs duty. An outsider purchasing 
it within one State and taking it into another 
State may be liable to eales-tax if levied, when 
the ownership passes to him, and again to cus¬ 
toms, if leviable, when it changes location. So, 
it is fallacious to argue that the customs duty 
levied in the Vindhya Pradesh on 25-1 1950 is 
identical with the sales-tax referred to in the 
President’s 0. O. No. 7. In the result, since no 
sales-tax was actually levied on articles exported 
from the Vindbya Pradesh on 25-1-1950 imposi¬ 
tion of the sales-tax on articles exported from 
the Vindhya Pradesh territory is illegal. 

[10] I, therefore, order that the second party 
cannot legally levy any eales-tax on articles 
purchased within Vindhya Pradesh and exported 
for consumption outside, and I direct them not 
to levy the same. The second party, however, 
is entitled to take all administrative precautions 
to stop evasion under false description of the 
destination of the goods sold or purchased. 

[11] As this involves a substantial question of 
law in the interpretation of Art. 226 of the Con¬ 
stitution and c. o. no. 7 of the President, leave 
is given for appeal to the Supreme Court. 

y JZ'B. Order accordingly. 


[ C . N . 5 .] 
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Krishnan J. C. 

Baijnath Dharamdass and another — De¬ 
fendants— Appellants v. Hiraman Ham Rasik 
_ Plainti #— Respondent. 

Seoond Appeal No. 157 of 1950, D/-3-1-1951. 

Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (XIX [19] of 1946), 

g 2 (4)_Retrospective operation — Restitution of 

conjugal rights-Husband taking second wife. 

A wife superseded by a seoond marriage of the hus¬ 
band, whether before or after the Aot XIX [19] of 
1946, is entitled under S. 2 (4) to separate maintenance 
and a separate residence. Conversely, it a superseded 
wife ia living separately from her husband this prevents 
the twice married husband from getting a deoree for 
restitution of conjugal rights: A. I. B. (37 J 1950 Mad. 


321, Appro, and Foil. ; A. I. R. (37) 1950 Nag. 33, 
Dissent. [Paras 7 and 8] 

Lai Yadvendra Singh—for Appellants ; Moti Lai 
—for Respondent. 

Judgment. — This is an appeal by the wife 
and her brother defendants, in a suit by the- 
husband for the restitution of conjugal rights. 
By its decree the firBt appellate Court has* 
ordered the brother not to obstruct the wife in. 
going to her husband, while the woman-defen¬ 
dant herself is to go to her husband and grant 
him conjugal rights. 

[2] The only point for consideration at this 
stage is whether in view of the provision of s. 2, 
cl. ( 4 ), Hindu Married Women's Right to Sepa¬ 
rate Residence and Maintenance Act (XIX [19] 
of 1946) the deoree passed by the learned Dis¬ 
trict Judge should not be set aside. 

[3] The plaintiff-respondent and the woman- 
appellant were married husband and wife, bub , 
some years ago the woman came away from 
her husband, and shortly after, he married a 
second wife. The husband says that this first 
wife was too ill to look after the house-hold, or 
even to nurse her own children, and, therefore, 
she advised him to take another wife. Things 
were quiet for some time, but recently the res¬ 
pondent filed a suit for restitution of conjugal 
rights. The learned Munsif dismissed it on the 
ground that S. 2, cl. (4) of the said Act ruled out 

a decree-grant of conjugal rights when the hus¬ 
band has married again. On the other hand, the 
learned District Judge held that the said law did 
not debar the granting of a deoree in the pre¬ 
sent case. He accordingly granted a decree. 

[ 4 ] Section 2 of the Act aforesaid does not 
deal with conjugal rights as such, but enume- 
rates the grounds upon which a married woman 
can insist upon a separate residence and main¬ 
tenance from her husband. Six particular grounds 
have been given, all of which are worded in the 
present tense. The seventh is a residuary clause. 

If on the ground that the huBband marries 
again, a wife can refuse to live with the husband 
in the same house and claim maintenance, it is 
only logical that in the same circumstances the 
husband is not entitled to compel her to live 
with him as his wife. In the present case, the 
wife has not yet asked for maintenance, but she 
may. In fact, the suit was filed shortly after 
the said Act was brought into force in this 
State, but the woman was living separately 
from the husband from before. In case Act XIX 
[19] of 1946 is applicable, she would be entitled 
to ask for separate residence and maintenance, 
as soon as the new wife comes in. In this suit 
also the wife gives the same ground as her 
justification for her refusal to go and live with 
the husband. It will be really meaningless, if by 
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a decree the Court were to compel her to go 
baok, only to find that she is forthwith entitled 
to ask for a separate residence and maintenance 
under 8. 2 (4) of Act xix [19]. 

[5l In the latest edition of Mayne Hindu Law 
by Mr. (now Mr Justice) N. Chandrashekhar 

Iyer the same opinion has been noted: 

“It is, therefore, olear that after the passing of this 
Act taking a second wife wonld by itself be a ground 
for refusing restitution of conjugal rights.” 

[6] On behalf of the husband-respondent it is 
argued that the provisions of S. 2, cl. (4) of the 
Act cannot act retrospectively. In this State the 
Act came into force on 15-5-1950. Admittedly, 
the husband had taken the second wife long 
before that. This point has been discussed in 
two recent rulings. In the ruling reported in 
Mt. Sukhribai v. Pohkalsingh, A. I. R. (37) 
1950 Nag. 33 : (I. L. R. (1950) Nag. 196) it was 
held that this does not act retrospectively! 
because the wording of cl. (4) iB to out down its 
application to those cases in which the husband 
marries again after the date on which the Act 
became law. This conclusion was arrived at 
after an elaborate discussion of whether Aot 
XIX [19] of 1946 is declaratory or remedial. 
Discussing the difference between the two types 
of legislation, the Court came to the conclusion 
that the said Act was not declaratory in the 
strict sense of the term, because before the Act 
came into force neither Hindu custom nor 
statute law allowed a wife to live separately 
from her husband, if he married a second time. 
In the view of the Nagpur High Court it is this 
defect that the law remedies, and is, therefore, 
remedial. Once it is remedial that High Court 
follows it by the reoognised principle that 
remedial legislation oan aot only retrospectively. 

[7] In the ruling reported in Lakshmi 
Ammal v. Narayanasjuamy Ndicker, A. I. R. 
(37) 1950 Mad. 821 : (1950-1 M. L J. 63) a diffe¬ 
rent view was taken. That High Court did not 
enter into the question whether the Act was 
remedial or declaratory. All the six specific 
clauses in S. 2 are in the present tense, “Marries 
again" in cl. (4) has cot been used with refe¬ 
rence to a particular point of time, but merely 
as a description of the husband’s position as 
being twice married whether before the Act came 
into force, or after. If, at the time either the 
wife seeks separate residence and maintenance, 
or the husband claims conjugal rights from the 
wife, the husband happens to be twice married, 
then s. 2, cl. (4) will come into operation. A 
wife superseded by a second marriage of the 
husband whether before or after the said Aot 
XIX [19] is entitled to separate maintenance and 
a separate residence. It is a direct corollary 
from this that such a wife cannot be compelled 


to go, and live with the husband. In other 
words, against such a wife no restitution of 
conjugal rights can be granted. 

[8] Studying the Act as a whole, I would 
follow the Madras ruling rather than that of 
Nagpur. In fact, s. 2, c). (4) of the Act is a far 
reaching measure. The law does not go so far as 
to deolare illegal a man’s marrying again in the 
lifetime of the first wife. Had it done so, the 
disability imposed by it cannot act retrospecti¬ 
vely. It doeB, what is obviously the second best. 
From the date the law comes into foroe il» arms 
the superseded wife with a new weapon which 
customary Hindu law did not grant her. It 
enables every wife, in the status of supersession, 
to choose, whether she would continue to live 
with the husband or get what virtually amounts 
to a judicial separation. Conversely, if a super- 
seded wife is living separately from her hus¬ 
band this prevents the twice married husband 
from getting a decree for restitution of conjugal 
rights. 

[9] On this view, the plaintiff-respondent was 
not entitled to a decree for conjugal rights. 

[ 10 ] In the result, the second appeal is allow¬ 
ed and the judgment and the decree, of the 
lower Court are set aside, costs to the defendant 
throughout, ^leader’s fee of 5 per cent, in each 
of the three Courts. 

V.B.B. Appeal allowed. 


[C . N. 6.] 
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Erishnan J. C. 

Sikhar Chand and others — Applicants v. 
Bank of Baghelkhand and others — Opposite 
Party . 

Civil Mlgc. Applns. Nos. 47 and 30 of 1950, D/- 
20 12-1950. 

(a) Constitution of India, Art. 14—Classification 
on basis of status. 

Equality before law or equal protection of law does 
not exclude classification on tbe basis of difference in 
status. Corporations oan be treated separately from 
individuals. Sections 3 and 4 of the Ordinance (LVII 
[57] of 1949) do not otfend against Art. 14. 

[Paras 9, 11] 

(b) Constitution of India, Art. 31 — Realization 
oi dues under Ordinance (LVII [57] of 1949). 

The procedure by which tho debtors of the Bank of 
Baghelkhand are likely to be deprived of their pro¬ 
perty under 8. 3 of the Ordinance (LVII [57] of 1949) 
is in accordance with law—they being the Ordinance and 
Rowa State Demand Rules of 1936. [Para 12] 

(c) Ordinance (LVII [57] of 1949), S. 5 — Vali¬ 
dity. 

Seotion 6 of the Ordinance (LVII [57] of 1949) does 
not violate any fundamental right. " [Para 13] 
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Lai Guruprasnya Singh (in No. 47) and Hanuman 
Pd. (in No. 30)—Jor Applicants’, Maheshwari, Prasad, 
Advocate General — for the State. 

Order—The same points being raised in both 
applications they have been heard together and 
disposed of by one judgment. 

[2l The applicants in both the cases are 
debtors of the Bank of Baghelkhand against 
whom certificates have been filed on its behalf 
for the realisation of certain loans advanced to 
them sometime during the period between 
16-6-1942 and 14-7 1943 and renewed or acknow¬ 
ledged from time to time by the borrowers. The 
prayer in both the cases is for a direction of the 
nature of prohibition under Art 226 of the Con¬ 
stitution to the respective Revenue authorities 
enjoining them from proceeding with the execu¬ 
tion of certificates. The ground alleged is that 
the law under which the Bank of Baghelkhand 
has been empowered to realise these loans as 
arrears of revenue is invalid because of repugn¬ 
ance to Art3. 14 and 31, ol. (l) of the Constitu¬ 
tion. 

[3] The Bank of Baghelkhand as such was 

founded in 1933; but it was the continuation of 
the business activities of an association found in 
1932, and called “Bankers’* working under the 
control of the Durbar. By an order dated 19-10- 
1932 the “Bankers” were allowed to collect their 
dues as public demands. The same privilege was 
given to the Bank of Baghelkhand by virtue of 
an order dated 1-5-1950. Till the year 1942 the 
Bank of Baghelkhand had continued to exercise 
the powers of realising its dues as public demand, 
by what is popularly called the certificate pro¬ 
cedure. In 1936, such demands became recover¬ 
able according to the State Demand Rules 
providing for hearing objections, and appeal from 
the Certificate Officers’ decisions. _ 

[ 4 ] On 16-6-1942 the Administrator, then in- 
oharge of the State Government, ordered that 
in future the Bank dues should not be realised 
as State demands; but like any private claim, 
through the ordinary civil Courts. On 14 7-1943 
the Administrator modified his order; and pro¬ 
vided that arrears and loan3 of a period before 
16-6-1942, may be realised as public demands; 
subsequent claims alone would b9 recoverable 
by the ordinary civil process. 

[ 5 ] In 1946, about three year3 after the Ad¬ 
ministrator’s second order one difficulty wa3 
pointed out. Many loans advanced by the Bank 
were renewed from time to time; in most cases 
it wa 3 only a step-in-aid to save limitation. Now 
the Durbar made it clear that loans renewed 
subsequent to 16-6-42, if originally advanced 
before that date, would continue to be recover¬ 
ed under the State Demand Rules. 


[6] After April 1948 the Rewa State was in¬ 
tegrated with a number of other States and 
came to be called the United States of Vindhya 
Pradesh. The Rajpramukh was the Chief Exe- 
cutive Authority, but was given power to legis¬ 
late by ordinance till a Legislature was formed. 
Till the Rajpramukh retired on 31-12-1949 there 
was no Legislature. After 1-1-1950 all existing, 
laws in Vindhya Pradesh including, of course, 
the ordinance promulgated by the Rajpramukh 
continued to be in force. ' 

[7] On 39-12.1949 the Rajpramukh promulgat¬ 
ed the ordinance No. LVII [57J: 8s. 3 and 5 run 


ffius: 

3. Realization of the dues of the Bank of Baghel¬ 
khand under the State Demand Rules. 

“All advances made by the Bank of Baghelkhand 
between 16-6-1942 and 14-7-1943 shall be treated as 
3tate dues and realized through the Revenue Depart¬ 
ment of the Vindhya Pradesh Government under the 
Rewa State Demand Rules, 1936, as made applicable 
to Vindhya Pradesh by virtue of the Vindhya Pradeah 
Application of Laws Ordinance No. IV [4] of 1948, as 
amended by (Ordinance No. XX [20] of 1949) V. P. 
Application of Laws (Amendment) Ordinance dated 

10 5. J9 ar of swifs and the jurisdiction of Courts. 

“No Court or other authority in Vindhya Pradesh 
shall question the validity of the action or proceedings 
:aken in accordance with the provisions of S. 3 above 
ind no suit shall lie against the Bank of Bagholkhand 
Dr any officer of the Government in respect of anything 
lone or omitted to be done bona fide in the realization 
Df the dues as mentioned in that section.” 

Section 4 is only an amendment of a consequen¬ 
tial nature. Thu3 the loans advanced between 
L6-6-1942 and 14-7-1943 are also made realizable- 

C "t 1 - i- _ J n .nn n f -1 n 


[8] The applicants’ grievance was that thi3 
takes away equality before law and equal pro¬ 
tection before law, because while a private cre¬ 
ditor has to go to the civil Court, the corporate 
person called the Bank of Baghelkhand is able 
to get the help of the State Demand Rules. It 
is also alleged that.in the execution of these 
certificates the applicants are sought to be de¬ 
prived of their properties against the provisions 
of law. 


[9] Artiole 14 includes the two phrases “equa¬ 
lity before law” an expression of English Com. 
mon Law, and also “equal protection of law”, 
which is the wording in the American Consti- 
tution. The word ‘person* if interpreted according 
to the General Clauses Act may include a cor¬ 
poration also. The entire question then comes 
down to this; whether any person, individual, 
or a corporation, can in view of the quantity of 
the business dealings handled by it, or Govern¬ 
ment’s risk in or guarantee of its business, or 
the fairness , and efficiency of its methods and 
accounting, or any other special reason, be em¬ 
powered to realise its dues by the summary 
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proceedings indicated for public demands and 
popularly called the certificate procedure. For 
example, all over the country, certain very big 
and exceptionally well-run zamindaris are, in 
the interests of ryots themselves, given certifi¬ 
cate powers, for rent realisation after examina¬ 
tion of their books and management by the 
authorities. Similarly, the oourt-of-wards, keep¬ 
ing charge of the person and tha property of a 
disqualified proprietor has been given in many 
cases certificate powers. Railway Companies 
are often given powers of enforcing their de¬ 
mands and realizing their due3 more promptly 
and effectively than individuals, or smaller pub¬ 
lic carriers like carters and mo tor-truckers. 
Sometimes, solioitors and attorneys as indivi¬ 
duals are given effective powers to recover their 
dues from clients instead of having to run to 
Courts. Co-operative credit societies are given 
special powers for realization of their dues. 
Equality before law, or equal protection of law, 
does not at all imply absolute equality and does 
not exclude classification on the basis of differ¬ 
ence in status. Corporations can be treated 
separately from individuals. Special privileges 
can be given to particular enterprises or em¬ 
ployments in the interest of economic stability 
and general welfare. 

[ 10 ] Whether a particular corporation or 
individual should be given speoial facilities has 
to be necessarily decided by the Legislature, or 
other rule-making authority. Obviously, the 
special powers should be conducive to the pur- 
po 36 for which the corporation was established 
and cannot be given arbitrarily. 

[LI] In thi 3 case, owing to the special circum¬ 
stances of being in economically primitive state, 
the Bank of Baghelkhand had been given certi¬ 
ficate powers for sometime. After about 10 or 
11 years, the Administrator wa3 of the opinion 
that the powers were unnecessary. He cancelled 
them but after one year, had to modify it as he 
found that interested parties wore seeking to 
misapply hi3 order. The Rajpramukh acting as 
the legislative authority, enacted that the bank 
would continue to exercise certificate powers for 
loans advanced till the date of the second order 
of the Administrator. This cannot bo eaii to be 
arbitrary. I hold, therefore, that Ss. 3 and 4 of 
the Ordinance No. LVU [oil of 1949 do not 
offend against Art. 14. 

[12] A3 for Art. 31 the procedure by which 
the applicants are likely to be deprived of their 
property is in accordance with law. that is enao- 
ted law—they being the ordinance lvii [67] of 
1949 and State Demand Rules of 1936. 

[13] As for 8. 5, which takes away jurisdic¬ 
tion of other Courts, it is obviously no viola¬ 
tion of any fundamental right. In fact, without 


such a provision the authorities executing the 
certificate oannot function at all; the bank filing 
a certificate will derive no advantage from the 
speoial procedure, if it is called upon to prove 
ifc 3 claim in the ordinary oivil Court, 

[14] Whether a private bank, as a matter of 
public policy, should be given certificate powers 
is a general question. In economically advanced 
communities where banking babit is widespread 
such special powers would be unnecessary. Even 
in Rewa, for the period after 1943, there is no 
special power. As for the earlier period, the cir¬ 
cumstances of that time, the guarantees given 
by the durbar, and the sheer novelty of banking 
methods, justified the grant of certificate powers. 
At any rate, I am not prepared to hold that the 
grant was arbitrary. 

[15] This special power does not offend against 
the principles of equity and good conscience, or 
even the general criteria wbioh certain Amerioan 
Courts have held to be essential for a due pro¬ 
cess of law”. As far as a claim by a creditor 
goes the debtor should have an occasion to be 
heard by an independent authority other than 
the creditor. According to the State Demand 
Rules the authority filing the certificate would be 
head of Department and he would forward it for 
execution to the Revenue authorities. By the 
rules governing the Bank of Baghelkhand the 
executing authority is the Chairman of the 
Managing Board. He is not a servant of the 
Bank or a share-holder. He is the Finance Sec¬ 
retary to Government. Under 3. 5 of the rules 
the certificate debtor can record his objection 
before this authority. The latter should give a 
finding after hearing witnesses and recording 
evidence, and is a revenue Court for this purpose. 

[16] Under 8. 6 this order is appealable to the 
higher authorities in-charge of the department. 
In 1936 such authorities were called Ministers. 
Now they are called Commissioners. Thus the 
certificate debtor against whom no new liability 
is oreated, but whose standing liability is sought 
to bo enforced by a summary procedure, has 
still got the right of hearing before a revenue 
Court, and in addition a right of appeal. 

[ 17 ] I, therefore, bold that the powers gran¬ 
ted to the Bank are not arbitrary and do not 
offond tha provisions of any article in Part ill 
and are being exercised according to law 7 which 
give a hearing as well as a right of appeal to the, 
certificate debtor. 

[ 18 ] Finally, the ordinance LVIl (57] of 1949 
does not create a now liability; it provides a 
special procedure for the enforcement of a pre¬ 
existent liability. Suob provisions of a procedural 
nature can operate retrospectively. 

[19] An examination of the circumstances in 
whioh these applications have, been filed also 
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shows that the applicants are only trying in bad 
faith to avoid paying their debtB by one method 


or another. The applicant in Misc. Appln.No.47 
Sikhar Chand Jain has had a long correspon¬ 
dence with the Bank authorities. By offering to 
pay up within certain dates, he has had accom¬ 
modation from the Bank. Again and again, he 
had defaulted, or had paid small amounts and 
asked for further accommodation. An amount is 
still outstanding, and having got aceommoda- 
tion for its payment he now comes to this Court 
questioning the procedure by which the Bank 
can recover it. 

[20] The applicants in Misc. Appln. No. 30 
have contested the certificate, have filed objec¬ 
tions, which have been heard and dismissed. 
Already some of their properties have been 
attached. At this stage they have come to this 
Court for a direction. Both of them have sug¬ 
gested that the accounting has been wrong and 
part or whole of the loan is timebarred. These 
are matters than this Court is not called upon to 
decide. This should be taken in the objections 

under 8. 5, or appeal under 8. 6, State Demand 
Rules. 

[ 21 ] In the result the applications are with, 
out substance and are dismissed. The applicants 
in each case should pay to the opposite party 

(State of Vindhya Pradesh) hearing cost of rs. 50. 

Ag ft sungfcaofcial qiiogtion of law ig involvod 
in regard to the interpretation of the Art. 14 of 
the Constitution leave is granted for appeal 
under Art. 132 (l) of the Constitution. 

D.H, Applications dismissed. 


[C. N. 7.] 

A. I. R. (38) 1851 Yindbya Pradesh li 

Krishnan J. C. 

Vindhya Pradesh State v. Skti Baij Nath 
Dube—Opposite Party. 

Criminal Case No. 85 of 1950, D/- 4-1-1951. 

(a) Contempt of Courts Act (1926), S. 2— Power 
of Judicial Commissioner’s Court ot V. P. to punish 

for contempt of itself and of subordinate Courts _ 

Constitution of India, Art. 215 — Judicial Commis¬ 
sioners’ Courts (Declaration as High Courts) Act 
(1950). S. 3. 

• The Judicial Commissioner’s Court of V. P. is a 
High Court under S. 3, Judioial Commissioners’Courts 
(Declaration as High Courts) Act, 1950, and by virtue 
of Art. 215 of the Constitution of India it has power 
to punish for contempt of itself. [Para 9] 

The applicability of the Contempt of Courts Aot, 
1926, to Part *C’ states being very doubtful the Judi¬ 
cial Commissioner’s Court of V. P. has no power to 
punish for contempt of subordinate Courts under that 

[Para 13] 


But by virtue of its beiDg a superior Court of record 
it has inherent power to punish for contempt of sub¬ 
ordinate Courts. [Paras 18, 20] 

Anno. Contempt of Courts Aot, S. 2 N. 1. 

(b) Contempt of Courts Act (1926), S. 1 — Con¬ 
tempt of Court — What amounts to — False and 
mischievous allegations accusing the entire judi¬ 
ciary and Courts of V. P. of corruption and that 
the level of the standard or the judicial department 
has fallen very low amount to contempt of Courts 
as they are calculated to lower the entire judiciary 
in the estimation of public and obstruct the fair 
administration of justice. [Paras 4 and 8] 

Anno. Contempt of Courts Act, S. 1 N. 3. 

Advocate-General — for the Government ; Lai 
Guruprasnya Singh — for Opposite Party. 

Judgment.—This is a proceeding calling 
upon the opposite party to show cause against 
punishment for contempt of the Courts in 
Vindhya Pradesh in general and in particular 
of the Court of the Munsiff Magistrate in which 
he is being tried in a case under 8. 500, Penal 
Code, against him. 

[2] Be has shown cause and has in a subse¬ 
quent petition tendered an apology to this 
Court. Before deciding whether, and to what 
extent, the apology should be accepted in miti- 
gation of the contempt the position has to be 
examined in regard to the powers of this Court 
for punishing ot contempt, against itself, and 
also of contempt of subordinate Courts commit¬ 
ted ex facie curia, 

[3] The faots of the case are as follows : On 
8-11-1950 at a public meeting at the Padamdhar 
Park in Bewa the acoused made the speech 
attacking various offioers and departments of 
Government. This Court was concerned only 
with four passages, attacking the judiciary in 
general, and a certain Court in particular. The 
verbatim reports of the officer Shri Jai Singh 
D. I. 8. along with the short-hand notes and 
an affidavit about its accuracy were produced 
in this Court by the Advocate.General. The 
opposite party was invited to challenge its cor¬ 
rectness and to confront the reporting officer. 
The opposite party admitt9d the correctness of 
the report and declined to cross-examine the 
reporting officer. The extracts this Court is 
concerned with are the following, which have 
been given in the notes : 

(a) “To-day we are examining the position of the 
judiciary. Now, thiH Government is moving about like a 
mad elephant. The judioiary algo ig ginging the same 
tune. The proper courge ia for the judioiary to direct 
the Government on the right path, but it ig doing jugt 
the* opposite thing. The increasing corruption, we gee, 
in this oountry ig due to the judioiary, and most of the 
corruption is in the Courts. 

(b) For example, I shall tell you a happening of 
two days ago. That house yonder in whioh some 
Pandey is living was to be vacated by notice by the 
9th of this month, bat the other day on the 6th or 
the 7fch itself the MunsiS Magistrate orders that it 
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should be immediately vacated. Not only that the 
Court servant is sent with orders to break open the 
look but also the moveables were removed. The Mun- 
siS-Magistrate had no authority to eviot anybody. 
To-day there are many who have no houses. That is 
because of these excesses that are being perpetrated to 
find a house for the Munsiff-Magistr&te. 

(c) I wanted a commission to be appointed to enquire 
into corruption. If my allegations are false, I am 
guilty, but without appointing a commission I am be¬ 
ing prosecuted for defamation. 

(d) If this Magistrate trying me (for defamation) calls 
me Turn I shall call him ‘Ten’. If he does not change 
his attitude towards me, I shall pull him by his ears 
and drag him in the Bazar. This Magistrate’s wife 
receives bribe, but she is a woman, and this oannot be 
proved. Certainly, the level of the standard of the 
Judicial Department has fallen very low to-day.” 

[4] The opposite party himself accepts the 
correctness of this report. Extract (a) amounts 
to contempt of all Courts including the highest 
i. e. the present one. These are false and mis¬ 
chievous and are calculated to lower the entire 
judiciary in the estimation of the public and 
obstruct the fair administration of justice. 

[5] As for the remarks in (b) the records 
were sent for and made available to the oppo¬ 
site party. A private party took out a decree a 
considerable time ago for ejectment of an un- 
willing tenant and evicted him accordingly. 
The additional Munsiff has had nothing to do 
with it. It is false, ancl an insult to the exe¬ 
cuting Court to allege that it is actuated by 
ulterior motives. 

[6] Extract (c) refers to a prosecution by 
certain Government servants including the 
Commissioner of the Bhagelkhand Division 
against the' opposite party for a booklet printed 
and published by him. We cannot go into the 
merits of that case. It is absurd to suggest that 
the Courts have entertained the complaint to 
avoid an inquiry by a commission. 

[7] Extract (d) amounts to intimidation of 
the Munsiff-Magistrate trying the opposite party. 
The allegation against the Munsiff’s wife is 
punishable under the Penal Code, and is rot 
taken into account in the present proceedings. 

[8] The final sentence alleging that the judi¬ 
ciary has fallen very low is similar to extract 
(a) viz. it is a contempt against this Court as 
■well as all the subordinate Courts. 

[9] The Judioial Commissioner’s Court, V. P., 
is a High Court under Judioial Commissioners’ 
Courts (Declaration a9 High Courts) Act of 
1950. But certain artiole3 in chap, v of Part VI 
of the Constitution have been held to be non- 
applicable to the Judicial Commissioners* Courts. 
Other articles including Art. 215 apply; this 
article provides that 

“the High Court shall be a Court of record, and shall 
have all the powers of auoh a Court including the 
power to punish for contempt of itself.” 


[ 10 ] This application can be disposed of with 
reference only to the oontempt of itself in ex¬ 
tracts (a) and (d). However, this Court has to 
profceot a large number of subordinate Courts, 
both civil and criminal which, according to the 
system prevalent here, are solely under its con¬ 
trol, for administrative as well as judicial pur. 
poses. If the existent law does not enable this 
Court to protect the subordinate ones from 
contempt committed ex facie curia , it should 
be made clear so that the defect may be reme¬ 
died by the Legislature. If, on the oonfcrary, 
this Court has such powers, this must be affirm- 
ed clearly. 

[11] This question centres round two points. 
Firstly, whether under the Contempt of Courts 
Act, 1926, this Court has powers to punish for 
contempt of subordinate Courts. Secondly, whe¬ 
ther by virtue of its being ‘‘a superior Court of 
record”, as interpreted by the Courts of our 
country, it has inherent powers of protecting 
subordinate Courts from contempt, whether or 
not there is specific provision in the Contempt 
of Courts Act. 

[12] Superior Courts of record do not get 
their powers to punish contempt either against 
themselves or against subordinate Courts by 
the Contempt of Courts Act. It only defines 
and limits the powers of the Courts to which it 
applies in terms. Any Court to which the said 
Act does not apply has to depend on its powers, 
which are inherent or have been given by other 
enactments. Section 2 (1) of that Aot provides 
that the High Courts established by Letters 
Patent should have the same powers and autho¬ 
rity in respect of contempts of subordinate 
Courts as they have in respect of contempts of 
themselves. Sub-s. ( 2 ) authorises Chief Courts 
to punish contempts of themselves only. The 
Act does not refer to Judioial Commissioners 
at all. The statement of objects and reasons, 
however, mentions that these Judioial Commis¬ 
sioners* Courts will have the same powers of 
punishing for oontempts committed in regard to 
their own proceedings, or the proceedings of 
Courts subordinate to them. This indicates an 
inadvertent omission; otherwise, it is of no 
consequenoe. 

[13] After the 26th of January the Judicial Com¬ 
missioners’ Courts are High Courts under certain 
artioles of the Constitution, including Art. 215 . 
But in the adaptation of the Contempt of Courts 
Act we have in the place of ‘established by 
Letters Patent* the words ‘of part A State*. All 
the same, the Oontempt of Courts Act is one of 
the many Acts extended by Parliament in its 
operation to Part 'c* States as well. As that Act 
cannot in the literal wording of adaptation 
apply to the Part 'c* States this becomes mean- 
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ingless. Thia Act was extended to the States 
that were merged with the provinces and the 
Echedule containing in it was adapted for the 
part ‘o' States also. Possibly, it was an over¬ 
sight. Thus, the applicability of the Contempt 
[of Courts Act (XII [12] of 1926) to Part 'o’ 
States being very doubtful, thia Court’s power of 
iproceeding against contempt of subordinate 
'Courts, cannot be derived from that Act. 

[14] This takes ua to the general question 
whether independently of that Act a superior 
Court of record has authority to punish e for 
contempts of subordinate Courts. 

[IB] The case law on this point before the 
1926 Act has been summarised in text books as 
well as in the Statements of Objects and Reasons 
of the 1926 Act. The Presidency High Courts of 
Madras and Bombay have always held that as 
the superior Courts of record they had powers 
to punish such contempts. The Calcutta High 
Court took a different view. The Madras and 
Bombay view was naturally based upon the 
powers exercised by Superior Courts in England. 
Dealing with a case of contempt of subordinate 
Court committed before the Act of 1926 the 
Allahabad High Court, A I.R. (18) 1926 ALL. 628, 
laid down that the Superior Court of Record 
controls and supervises every subordinate Court; 
and this implies a concomitant authority to pro¬ 
tect them from acts of insult and intimidation, 
which they themselves cannot punish. At all 
events, in regard to the civil Courts the High 
Court had inherent powers of proceeding against 
contempt of their authority. As for the criminal 
Courts under the administrative control of 
Government, the High Court left the question 
open. In this State, a distinction between the 
two classes of Courts does not arise. Elsewhere, 
the separation of the executive from the judiciary 
is not complete; so the Magistrate Courts are 
administratively under the supervision and 
control of Government; judicially they are under 
the ultimate control of the High Court. In this 
S^ate the separation of judiciary and executive 
being complete, the same officers are Magistrates 
and Munsiffe, and are completely under the 
supervision and control of the Judicial Commis¬ 
sioner’s Court. On the principles of Allahabad 
ruling a superior Court of Record has by that 
very nature, the authority to punish contempt 

of subordinate Courts. 

[1G] The chief Court of Oudh took exactly 
tho =&me view. In the ruling reported in Maho- 
mad Yusvf v. Imtiaz Ahmad Khan, AIR. ( 26 ) 
1939 Oudh 131 : (40 Cr. L. J. 421 F. B.) ; it came 
to the conclusion that as the only suoerio.- Court 
of record in Oudh under the U. P. Act IV [ 4 ] of 
1925 and 8 . 219 Government of India Act, 1935, 
it bad inherent powers and authority to protect 


its subordinate Courts, and to prevent inter¬ 
ference with the course of justice in any way 
which may be necessary. According to that 
High Court such authority was necessary in the 
highest degree, and should be exercised un¬ 
hesitatingly in proper circumstances. 

[ 17 ] The Judicial Commissioner's Court of 
Sind was also of the same opinion. Sind was 
not part of India at the commencement of the 
Constitution and we need not go any further 
into this ruling. The Nagpur Jadicial Commis¬ 
sioner’s Court held that it did not possess any 
inherent power to punish for contempt of inferior 
Courts: Mt. Hirabai v. Mangalchand , A. I. R. 
(22) ^035 Nag. 46 : (81 N. L. R. 154). However, 
the key to that deoision was the finding that the 
Nagpur Judicial Commissioner’s Court was not 
a Court of record. Subsequently, the Govern- 
ment of India Act, 1935, 8. 220 makes every 
High Court a superior Court of record; since 
then the reasoning in the Nagpur decision has 
ceased to apply. 

[18] There is, therefore, a consensus of judicial 
decisions that a superior Court of record has 
inherent authority to punish for contempt of 
subordinate Courts. 

[ 19 ] The word ‘Court of Record’ has been 
defined in various English text books, used in 
the Act of1935 and the Constitution of i960 and 
not defined in Art. 336 or in the General Clauses 
Act, so that we have to look at the English 
definitions. They are unanimous in the opinion 
that a Court of Record has authority to super¬ 
vise and correct subordinate Courts as well as 
the powers of protecting them from contempt. 
In faot, both the powers are mutually dependent 
and supplementary. 

[ 20 ] The result of the discussion is that, ini 
my opinion, this Court has powers to punish notl 
only for contempt against itself, but also fori 
contempt against subordinate Courte. 

[21] Now, I come to the question of punish¬ 
ment. The opposite party has apologised both 
in this Court and before that of the Munsiff- 
Magistrate concerned. This being the first occa¬ 
sion that proceedings for contempt have been 
started here, I am inclined to take a lenient 
view. This case will, in any event, serve as a 
warning against contempfcful conduct in future. 
Bo, accepting the apology, I award no punish¬ 
ment. but I call upou the opposite party to 
deposit to the credit of Government nominal 
costs of R3. 50. 

K.S. Order accordingly. 


* 
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KRISHNAN J. C. 

State of Vindhya Pradesh v. Shiva Bahadur 
Singh and another, Accused-Resps. 

Criminal Appeal No. 81 of 1950, D/- 10-3-1951. 

(a) Evidence Act (1872), S. 133 — Accomplice 
— Bribe-giver when accomplice. 

There is at one end the unblushing giver, 
who pays the bribe and gets an advantage, and 
subsequently gives evidence for some ulterior 
purpose. He is an accomplice of the darkest 
kind. At the other extreme is the perso?i who, 
from the very beginning has no intention of 
giving a bribe, but makes a show of doing it, so 
as to bring the dishonest public servant to 
book; such a man, far from being an accom¬ 
plice, is a good citizen, to be respected and en¬ 
couraged. Between the two, there are many 
gradations of accomplicehood, and consequent 
legal infamy, and need for more or less corrobo¬ 
ration. There is the giver, who goes half way 
with the intention of paying, but for some rea¬ 
sons beyond his control thinks it wise or safe to 
report to the authorities and becomes a witness. 
He is only a less infamous accomplice than the 
extreme type. Another, who changes his mind 
without external pressure, is still technically an 
accomplice, but not as unreliable as the two 
other types. Then there is the decoy or the spy 
who, with no intention to pay the bribe, makes 
himself the instrument of the authorities in 
tracking the dishonest public servant. The pro¬ 
fessional spy, or decoy, doing this for pecuniary 
or other advantages, though not an accomplice, 
is suspect all the same, and requires corrobora¬ 
tion. If on the other hand, the decoy is not 
acting for gain, but being himself the victim of 
the demand helps the authorities spontaneously 
from a sense of citizen's duty, he is a reliable 
and respectable witness. (Para 22) 

Anno: Evi. Act, S. 133 N. 2. 

(b) Criminal trial — Evidence — Contradic¬ 
tory statements — Admissibility. 

Where there are self-exculpatory statements 
one of which is obviously wrong, the proper 
course is to reject both the statements. It is 
not proper to accept one statement without re¬ 
ferring to the other and giving reasons why the 
other was rejected. (Para 42) 

(c) Criminal P. C. (1898), S. 164 (3) — 
Absence of intention to confess — Exculpatory 
statement to Mag not as police offficcr — Ad¬ 
missibility — Evidence Act (1872), S$. 24 to 27. 

Where an accused makes an exculpatory state¬ 
ment to a Mag who had not gone to the place 
of incident as a police officer but only as a 
supervisor, so that the statement was not meant 
to be under S. 161, Cr. P. C., the statement is 
admissible in evidence and is not excluded by 
S. 162, Cr. P. C. Such a statement is also not 
excluded by S. 164 even though it is not recorded 
in the manner indicated in S. 164 (3). (Para 50) 

Exculpatory statements may in certain cir¬ 
cumstances subsequently become evidence of 
guilt itself. In that way they become confes¬ 
sions and attract Ss. 24 to 27, Evidence Act. 
But the formality indicated in S. 164 (3), 
Cr. P. C. cannot by any logical process be made 
to apply when the maker of the statement docs 
not intend to confess, but intends to ao just 
the opposite. ^ (Para 50) 

Anno: Cr. P.!$, S. 164, N. 11. 
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(d) Criminal P. C. (1898), S. 423 — Appeal 
from acquittal. 

The appellate Ct ivill reverse an order of 
acquittal on a matter of fact where it finds the 
lower Ct's findings extremely perverse and 
shocking to conscience. (Para 75) 

Anno: Cr. P. C., S. 423 N. 15. 

(e) Bhopal and V. P. Judicial Comr’s Ct Act 
XLI (41) of 1950, S. 7 — Appeal from decision 
of Special Judge’s Ct created by V. P. Ordinance 
56 of 1949 — If lies to J. C's. Ct — Competency 
of Single Judge to hear it — Interpretation of 
Statutes — V. P. Ordinance 56 of 1949. 

The H. C. referred to in Special Court's Ordi¬ 
nance (V. P. Ordinance 56 of 1949) is the highest 
appellate and revisional Ct of criminal jurisdic¬ 
tion in the V. P. which, since 25-1-1950 has been 
called the J. C's. Ct, and which in powers and 
jurisdiction is identical with the defunct U. C. 

(Para 83) 

The J. C's. Ct is the H. C. of the V. P. as far 
as the highest appellate and revisional powers 
are conccrima. This is also the H. C. referred 
to in S. 6, Special Courts Ordinance. (Para 85) 

An appeal lies to the J. C’s. Ct from the deci¬ 
sion of the Special Judge, whether of acquittal 
or of conviction. (Para 88) 

There is no legal right of hearing of such an 
appeal by a Bench. Hence, a Single Judge is 
competent to hear it. (Paras 89, 92) 

A vested right of an applt or resp to a parti¬ 
cular procedure and a particular jorum for 
appeal is something hitherto unheard of. There 
is no fundamental right given by the Constitution 
that a party to an appeal before the H. C. is 
entitled to get it heard by a Bench and not by 
a single Judge. (Para 91) 

(j) Interpretation of Statutes — Adaptation. 

Adaptation can be in two ways. It can be by 
verbal alterations in every one of the different 
sections. An equally proper way of making the 
adaptations is to mention in one enactment that 
such and such adaptations should be made; and 
after it, all the enactments concerned will be 
construed to apply ‘mutatis mutandis'. Adapta¬ 
tion cither way, is an alteration of the form of 
law to suit a new context; while amendment 
proper is a change both of the form and the 
substance of the enactment. (Para 97) 

(g) Penal Code (1860), S. 1 — Applicability in 
Rewa State before and after its integration in 
V. P. — Criminal P. C. (1898), S. 1. 

All the time before the integration of Rewa 
State in V. P. the I. P. C. and the Cr. P. C. were 
in force in the Stale of Rewa, and adapted to 
accord with local circumstances. (Para 97) 

Ncitiicr Ordinance IV (4) of 1948 nor Ordi¬ 
nance XX (20) of 1949, which removed the phrase 
"by publication in the Rewa Raj Gazette” had 
the least, effect on the laws in force in the Rewa 
area, nor have the least effect in regard to the 
application of the I. P. C. and the Cr. P. C. 
which were in force all the time, and continued 
to be in force in Rewa after the integration. 

(Para 101) 

Thus, the I. P. C. and Cr. P. c. were in force 
in Rewa State from very long before and were 
not automatically abrogated by the act of inte¬ 
gration, nor were repealed either by Ordinance 
IV (4) of 1948, or otherwise: 5 Rewa LIZ 277, 
Dissent. (Para 1U3) 

Anno: Pen. Code, Pre. N. 1; Cr. P. C., S. 1 N. 1. 
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<7i) Criminal P. C. {1898), S. 179 — For the 
application of S. 179 the consequence should 
form an ingredient of the offence itself. 

(Para 107) 

Anno: Cr. P. C., S. 179 N. 3. 

(z) Criminal P. C. {1898), S. 188 — Conspiracy 
to obtain illegal gratification at Rewa — Bribe¬ 
taking at Delhi — Competency of Rewa Ct to 
try offence committed at Delhi — Evidence Act 
{1872), S. 10 — Penal Code {I860), S. 4. 

Where A was charged with criminal conspi¬ 
racy under S. 120 B read with S. 161, Penal Code 
at Rewa (V. P.) to obtain an illegal gratification 
and the actual bribe-taking was committed at 

Delhi: , „ 

Held, {i) that general rules of logic, and S. 10, 
Evidence Act, enable the Rewa Ct and, in fact 
call upon it, to examine whether the consequences 
and incidents at Delhi are corroborative to the 
existence, and the nature of conspiracy itself; 

{Para 107) 

(zz) that S. 188, Cr. P. C. and S. 4, Penal Code, 
gave jurisdiction to Rewa Ct to try the accused 
for his doings at Delhi. {Para 107) 

Anno: Cr. P. C., S. 188 N. 2; Pen. Code, S. 4 
N. 1; Evi. Act, S. 10 N. 1. 

(?) Penal Code {I860), S. 120 B — After 1913 
criminal conspiracy is a separate offence by 
itself, whether or not any offence is committed 
in pursuance of it. {Para 107) 

Anno : Pen. Code, S. 120 B N. 1. 

(7c) V. P. Ordinance XLVIII {48) of 1949 — 
Adaptations of S. 4, Penal Code and S. 188, 
Cr. P. C. in V. P. — Legality — Constitution of 


India, Art. 20 

Adaptations to S. 4, Penal Code and S. 188 , 

Cr. P. C. by the Raj Pramukh of V. P. in May 

and in September, 1949, by V. P. Ordinance 48 

of 1949 are not repugnant to existing central 

law, but are just the bringing of the V. P. laws 

in line with that of the Dominion Legislature. 

{Para HD 


Apart from that finding, these adaptations 
can, even if brought in for the first time in M y 
and September 1949, act retrospectively. 


Art. 20, Const, lnd., has no application because 
the new law does not create any o//ence. 


(Z) Penal Code {I860), S. 21, Cls. 9, 10 

Minister of State - If public servant 

ThP Minister in the pay of the Crown or the 
State to advise and to aid the Chief Erecutive 
{in this case the Raj Pramukh), is undoubted y 
an officer performing the public duty as defined. 
lv S 21. The Secretary, who is to carry out 
the orders in this behalf of the Raj Pramukh 
or the Minister in this connection is also a 

public servant. „ „ <«•»* 1I6> 

Anno: Pen. Code, S. 21 N. o. 

B D. Boovariwala, for the state of \ indhya 
Pradesh — Shiva Prasad Sinha, S. S. \7erma. 
K. B. Aslitana, and Yadvendra Singh, {for No. 
1) and Sehat Bahadur and Yadvendra Singh, 
{for No. 2), for Resps. 

JUDGMENT: This is an appeal under S. 
417 Cr. P. C., by the State of Vindhya Pradesh 
from the acquittal judgment by Mr. Mahabir 
Prasad Verma, Special Judge of the Vindhya 
Pradesh, Rewa dated 26-2-1950 in the case 

against the resps. . 

(2) The case arose out of some incidents 
between February 1949 & April 1949, in parti¬ 


cular on the 8th March at Rewa, & on the 
10th & 11th April at Delhi. Resp 1 as Indus¬ 
tries Minister in the State of Vindhya Pradesh, 
& resp 2 as the Secretary in that Dept were 
dealing with Sir Chinubhai Madholal (baronet). 
Managing Agent, & Nagin Dass Mehta, his 
Personal Secretary or Asst, of the Panna Dia¬ 
mond Mining Syndicate Ltd., a private Ltd. Co. 
operating the diamond bearing rocks in the 
Panna District (ex-Panna native State) of the 
Vindhya Pradesh on a lease for 15 years, ter¬ 
minating in October 1951. The first charge was 
of criminal conspiracy under S. 120 B; that the 
Industries Minister, Shiva Bahadur Singh, who 
has often been referred to by his hereditary 
title the Rao Saheb, or the Rao Raja, of Chor- 
hat, & his Secretary Mohan Lai, agreed at 
Rewa to do or cause to be done the illegal act 
of obtaining from the Panna Diamond Mining 
Syndicate illegal gratification other than legal 
remuneration as a reward for letting it to re¬ 
sume the mining operations that had been 
stopped in 1947 by the Panna Native State 
authorities. Secondly, under S. 161, I. P. C., 
that the Minister Shiva Bahadur oingh in 
pursuance of that conspiracy & as such public 
servant actually demanded & obtained at Delhi 
a sum of Rs. 25,000/- from Nagin Dass Mehta 
as illegal gratification other than legal remu¬ 
neration for enabling the Syndicate to resume 
the mining operations at Panna & extended the 
term of the lease by 4 years. Thirdly, the same 
Minister was charged under S. 465, I. P. C. of 
making on 11-4-1949 an endorsement on a petn 
given to him by Nagin Dass Mehta & antedat¬ 
ing it to 1-4-1949 with the intention of com¬ 
mitting fraud. Fourthly, the same Minister is 
charged under S. 466, I. P. C. making four 
copies of a document in official course as a 
public servant, & delivering two of them on 
11-4-1949 after fraudently dating them to 2-4- 
1949. Against Mohan Lai, the Secretary, there 
was besides that of conspiracy, another charge 
under S. 161, I. P. C. of attempting to obtain 
illegal gratification of Rs. 25,000/- for the 
Minister from Nagin Das Mehta while he was 
on a visit to Rewa on 8-3-1949 as reward for 
letting the Panna Diamond Mining Syndicate, 
resume the operations that had been stopped. 
The resps had pleaded not guilty, & were tried 
& ultimately acquitted. 

(3) The hearing before the learned Special 
Judge went on more or less day to day for 
about 7 months. In the appeal also the hearing 
went on nearly day to day from 5-1-1951 to 23-2- 
1951. The number of witnesses, the length of 
cross-examination, & the admission of irrelevant 
matter, which will be ignored now, all these 
have swollen the lower Ct’s record to about 
370 pages of type-script. The points for deci¬ 
sion are, whether the bribe giver in this case 
is a credible witness, & whether there is suffi¬ 
cient corroboration both from his conduct & 
reports to his principal & to authorities, & 
from independent circumstances: in particular, 
the delivery of the resumption orders on tne 
night of 11-4-1949 at Delhi, the production of 
the money by the Minister himself on its being 
demanded by the A. D. M. Delhi, &, if it is 
admissible, the exculpatory statement given by 
the Minister to the same A. D. M. after it 
will come for consideration the evidence of a 
number of defence witnesses giving a counter¬ 
version on the facts. 
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(4) The prosecution account is this: In the 
Panna Dist of the Vindhya Pradesh (& in what 
before April 1948 was the Native State of 
Panna) there are certain diamond bearing 
rocks. In 1936 Sir Chinnu Bhai Madhav Lai, 
Baronet of Ahmedabad, took a mining lease of 
the area which after sometime he & his partner 
made over to a private Co. called the Panna 
Diamond Mining Syndicate, Ltd., (Bombay), of 
which he continued to be the Managing Agent. 
As usual, for all practical purposes the manag¬ 
ing agent is the only person representing this 
private Co. There was a revision of the lease 
in 1944; towards November 1947 the Panna 
State authorities peremptorily stopped the 
mining operations of the Syndicate. The latter’s 
moves towards the cancellation of this order 
was of no avail. By the beginning of August 
1948, things were settling down after about 
six months political activities, & the ex-Panna 
Native State now emerged, as a district of the 
new Vindhya Pradesh under a Raj Pramukh. 
From 2-8-1948 the Raj Pramukh was assisted 
& advised by a ministry of six in which reap 
1 was in charge of industries. At about that 
time Mohan Lai came to be Secretary in that 
Dept having immediately before it worked as 
the Personal Asst & Secretary of the same Rao 
Saheb during his service in the said Rewa State. 
Ever since November the Syndicate’s grievance 
was that the stoppage was peremptory, & with¬ 
out its being heard. Intending to appeal to the 
new Govt without alienating its sympathies by 
seeking compulsory arbitration or Ct assistance, 
the syndicate appointed a man of the Panna 
Dist by name Panna Lai as the Field Manager 
on Rs. 150/-, who was to approach & petition 
the V. P. authorities for resumption. Panna 
Lai was moving the Dist authorities for some 
time but finding it futile, started in January to 
petition the Govt directly. There was a fur¬ 
ther complication, in that some time in July 
1948 one of the creditors of the Panna Mining 
Syndicate had sought in the Bombay ri. C. pay¬ 
ment or liquidation of that company. But on 
the ground that the stoppage had locked up 
the Syndicate funds, the Managing Agent put 
off payment; but ultimately hud to get the nisi 
liquidation order set aside by satisfying the cre¬ 
ditor. 

(5) By the end of January, Panna Lai had 
already put in two applns. On the 9th Febru¬ 
ary the Minister sent a questionnaire to the 
Managing Agent, containing 9 questions about 
various matters including question No. 6, asking 
the Syndicate whether it would not be liable 
to pay liquidated damages of Rs. 25,000/- for 
stopping the work. The lease provides a pay¬ 
ment of this compensation by the lessee, if he 
voluntarily stops work without notice to the 
lessor, but it does not mean, (& it is in fact 
unthinkable & absurd) that the lessee should 
pay compensation, because he is compelled to 
stop the work by the lessor himself. We do not 
hear it again till the resps °nter on their defence. 
The questionnaire was handed over to Panna 
Lai, who took it to Bombay; from where the 
lessee replied, inter alia exposing the absurdity 
of question No. 6. The Managing Agent 
further offered to come for personal discussion 
as in their time even the Panna Native State 
officers, whatever their motive, had suggested 
it & made a grievance, that “no bird has stirred 
from Bombay”. Accordingly, the 7th March 


was fixed, & a bungalow at Rewa, & a Govt 
owned car were allotted to the Managing Agent. 
Sir Chinnu Bhai falling ill, his P. A., or Per¬ 
sonal Secretary, a young man, Nagin Dass Mehta 
by name, came to Rewa, as the personal repre¬ 
sentative or the alter-ago of the baronet, 
chained with the duty of conveying personal 
messages if any. Nagin Dass Mehta arrived at 
Satna on the evening of the 6th March & was 
met by Panna Lai. At Rewa he stopped on the 
road near Mohan Lai’s house, told him that the 
baronet was too ill to come, & went to quarter 
No. A 3. Panna Lai being a much humbier 
person than the baronet’s P. A., stayed in a 
Dak Bungalow called the Royal Mansion within 
the town, about a mile from quarter No. A3. 
On the morning of the 7th Mohan Lai called 
at the Guest House & said that the Minister 
had not come, but was expected in course of 
the day. In the evening Mohan Lai took them 
on show or picnic to Chhuhia & Govindgarh, 
showed places in the Rewa Dist. 

(6) Whether or not the conspiracy to take 
bribe started with the drafting of the question¬ 
naire, the happenings of the 8th March were 
unequivocally in pursuance of the same. In 
the morning Mohan Lai came to the Guest 
House, where already Panna Lai had arrived, & 
took both to the Minister’s house. Having 
gone in, & returned after a few minutes, the 
Secretary sent Nagin Dass in. After compli¬ 
ments, Nagin Dass explained the baronet’s non- 
arrival because of illness; the Minister said that 
Nagin Dass should talk to the Secretary at first 
after which he could come again to the Minis¬ 
ter. The Secretary took back Nagin Dass & 
Panna Lai to the Guest House, & stayed there 
for some time; there the Secretary told Nagin 
Dass, that for the resumption of the mining 
operations a third party was offering the Minis¬ 
ter Rs. 50,000/-. Nagin Dass stated that theirs 
was a limited concern but if the demand was 
reduced he would pass on the message to the 
baronet. This was in the fore-noon & Mohan 
Lai went away. Returning after a few hours 
at about 3 p.m. Mohan Lai stated that in view 
of past associations the Minister was agreeable 
to reduce the demand reasonably, say to about 
Rs. 25,000/-. At about 3.30 or 4 p.m. Mohan 
Lall took Nagin Dass to his own house where 
Panna Lai also came. On that evening Nagin 
Dass & Panna Lall left for the mines area, from 
where, the former went to Bombay, after visit¬ 
ing Allahabad, Lucknow, Cawnpore, Delhi & 
Ahmedabad and doing other work for about 
three weeks. After this, Mohan Lai wrote in 
the order sheet of the Panna Diamond Mines 
file,, “Put up when Chinnu Bhai arrives”. 
Whatever the message they gave the P. A. the 
Minister & the Secretary were expecting another 
visit of Chinnu Bhai, or his personal repre¬ 
sentative. 

(7) Returning to Bombay on the 29th March. 
Nagin Dass conveyed to the baronet the mes¬ 
sage that Mohan Lall had given him, namely 
— that the Minister was demanding as a bribe 
for issuing the resumption order Rs. 50 000/- 
with the possible reduction to Rs. 25,000'- 
Shocked by the demand of bribe over & above 
an illegal stoppage of work, he wanted that the 
Minister should be trapped & ordered Nagin 
Dass to arrange things accordingly. So Nagin 
Dass sent a telegram. “Reached to-day only 
due to more work in Delhi stop agreed corring 
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by next week for completion details posted.” The 
telegram was addressed to Manohar Lai Sri- 
vastava, Secretary Industries Dept which was 
received by Mohan Lai inspite of the small 
clerical mistake. On the 1st Mohan Lai replied 
by wire: ‘‘Wire received, matter already delayed 
stop presence of Sir Chinnu Bhai essential stop 
Must come this week wire date Secretary In¬ 
dustries”. In the meantime Panna Lai was 
hanging about the office at Rewa to know 
what was going on; a copy of Mohan Lai’s 
telegram was given to him & a receipt obtained. 

The Minister returned from tour in the after¬ 
noon of the 1st April which was Friday. 

(8) Now the scene shifts to Delhi for reasons 
altogether beyond the control & choice of the 
parties. On the 2nd or 3rd April a message 
was received from Delhi calling upon all the 
Vindhya Pradesh Ministers to proceed there 
immediately for an investigation into the acts 
of the Ministry. Now the Damocles’ sword of 
possible dismissal was over the head of the 
-entire Vindhya Pradesh Ministry. Actually, for 
reasons unconnected with this case, the entire 
cabinet resigned at Delhi itself on the 13th 
April. Shiva Bahadur Singh, as a result of this 
case, resigned on the 12th itself. 


(9) Shiva Bahadur Singh left on the morning 
of the 4th taking among other tiles the one 
relating to the Syndicate. At Rewa the Secre¬ 
tary wanted that Sir Chinnu Bhai should be 
directed to meet the Minister at Delhi, at tne 
Constitution House, before the 9th instant. 
Panna Lairs initial unwillingness to go all tne 
way to Delhi (Bombay?) with a verbal message 
was overcome, by giving him a letter & aloo oy 
the payment as an advance or loan at least, » 
sum of Rs. 400/-. Panna Lai says that it v.as 
meant for the purchase of certain ^otor -a 
parts for Mohan Lai, but all the same he paia 
out of it the Rly fare & other expenses. Reach 

ing Bombay on the evening or th rfh ° T n the 
the 5th, he met the Baronet on the 6th. In the 

meantime the Minister has arrived at De h 
very anxious to meet the Baron* 3 t at □elm 
itself within 3 days on a mattei vhich n 
been Ivins at Panna & Rewa foi n ® a -^ . 

& ™e y mee S t Honte In‘ 

g, ^ 

Sy nO) C The P le«er & the telegram convinced the 
Barone? of the bribe hunger of the Minister & 
+hP secretary- The trap was to be lain at 
Delhi & the Baronet sent Nagin pass & Fanna 
Lai there, after telegraphically informing the 
Minister Nagin Dass went by air, \*a 
Ahmedabad, while the humbler employee 
panna Lai went by train. Nagin Dass, who 
was to stay in the Marina Hotel actually m s 
To stay in the Maidans Hotel, & Panna Lai 
arriving by train finds him, after some oifficiirty 

the P. A. of the Minister at the Con- 
stitution House. Here again Panna Lai pats 
up in more modest hoetl. Phoning about his 
arrival to the Minister, Nagin Dass makes an 
appointment for the morning of the 10th Apnl, 
at 10 or 10.30 a.m. at the Constitution House 
Apparently to make sure, the Minister sends 
the p. A. to the Maidan’s Hotel on die evening 

of the 9th itself. _ „ . ... . .. A 

(11) Nagin Dass who is at Delhi without the 

least intention of paying a bribe, & with the 


sole purpose of getting the demanders entrapped, 
goes to Mr. Bombaywala I. G. of Special Police 
Establishment at 9 a.m. of 10-4-1949, who details 
S. P. Dhanraj of the Special Police Establish¬ 
ment to take charge of the case. Nagin Dass 
shows him the letter & the telegrams, describes 
everything, & tells Dhan Raj that the Minister 
is coercing him to pay a heavy bribe. Having 
thus informed this S. P. beforehand he goes at 
10 a.m. to the Minister. The latter cakes up 
the thread where Mohan Lall has left, & agrees 
to give a resumption order, in return for a 
bribe which should be not less than RA 25,000/-. 
It was Sunday, & Nagin Dass, offers to get it 
;on Monday & come, at 3 p.m. on Monday to 
discuss the manner & place of actual payment. 
As already arranged he returns to S. P. Dhan 
Raj & informs him of the results of this inter¬ 
view. 

(12) Between the afternoon of the 10th & 
the afternoon of the 11th Nagin Dass repeatedly 
phones to the baronet for sending Rs. 25,000/- 
to Delhi & for a smaller amount for his own 
exnenses The Baronet sends the latter amount 
telegraphically, but he does not send the Rs. 
95 000/- Informed of this, on the 11th, S. P. 
Dhanraj offers to get Govt money. On the 11th 
Nagin Dass sends Panna Lai ahead to inform 
thp Minister that he was coming; & actually 
arrives at 3 p.m. _ When Nagin Dass arrived, 
Panna Lai was sitting in the outer room of 
the two room suite; conveniently called ‘‘the 
sitting room”, while the Minister was in the 
inner room called for convenience ‘‘the bed 
room”. The money, says Nagin Dass would be 
coming at any moment, & will be brought as 
soon as received. He requests the Minister to 
E ive in addition to the resumption order, a 
ten ’years extension. This the Minister pro¬ 
mises Then the Minister asks Nagin Dnss for 
an appln in Hindi. Nagin Dass calls in Panna 
Lai &'asked him to write out the appln; he 
does so. Upon the Minister, satisfying him¬ 
self that Panna Lai was at Rewa on 1-4-1949, it 
is dated at his desire 1-4-1949. The Minister 
forthwith makes an endorsement, ‘‘put up with 
file concerned immediately”, & dates it 1-4-1949 
though he is actually writing on 11-4-1949. The 
final arrangement is that the Minister should 
give the order at 9 p.m. on that night, when 
Nagin Dass is to arrive with the money & pay 
it. 

(13) Nagin Dass returns & informs S. P. Dhan 
Raj. The following plan is laid for the trap. 
On learning of Nagin Dass’s subordinate em¬ 
ployee, the S. P. asks how far he could be 
trusted, & gets the reply that, being a man 
of the Vindhya Pradesh Panna Lai should not 
be taken into confidence. The S. P. on the 
other hand, with the true Police-man’s instinct, 
thinks that he should be kept occupied; &i so 
gets Panna Lai pointed out to him for iden¬ 
tification, & then advises Nagin Dass to send 
him in advance to inform the Minister that he 
himself was coming at about 9 p.m. with money, 
thus giving Panna Lai some work to do, but 
keeping him in the dark about the trap. In 
the evening S. P. Dhan Raj gets the money in 
100 rupee notes, tied in three bundles, two of 
100 each & the third of 50 with all the numbers 
noted in type-script in a separate list. They 
go to the house of Shanti Lai Ahuja, Acial 
Dist Mag. Nagin Dass gives a statement on 
oath (Ex. P. 17), & which is the earliest signed 
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statement before an authority by Nagin Dass. 
I propose to give attention only to those facts 
about Rewa happenings as are directly given 
in this statement, or clearly indicated there. 
Ahuja also counts the notes & verifies the list 
of numbers. S. P. Dhan Raj & his assts have 
already looked round No. 31 of the Constitution 
House. A batch of them were already posted 
on the way, to join the Mag, S. P. & Nagin 
Dass. Nagin Dass is also searched & care is 
taken that he has no other money or papers 
on him except the 3 bundles of currency notes. 
Panna Lai has already been proceeded ahead 
to inform the Minister, & is actually waiting in 
ithe sitting room of No. 31. Nagin D.ass toid 
the Mag & the S. P. that he expected to take 
10 nr 12 minutes, for paying the money, taking 
the orders, & for the incidental conversation. 
When this was over he would send out Panna 
Lall on some pretext. Dhan Raj & Ahuja were 
to wait outside, & to return into the room 
immediately on seeing Panna Lai come out. 
Dhan Raj's assts were to follow him upon a 
sign. If, however, Panna Lai was not seen 
coming out by 15 minutes, that is within the 
estimated time for the transaction & a margin 
of 3 or 5 minutes, the party was to assume 
that something had gone wrong, & gel .n with¬ 
out any signal. 

(14) Accordingly, the party arrived & Nagin 
Dass went in. Panna Lai was sitting in the 
outer of the sitting room & says that he re¬ 
marked that the Minister was coming now & 
then to the intervening door to see if Nagin 
Dass had arrived. Now Nagin Dass arrived, 
talked to Panna Lai & then went in. There 
was a thick curtain between the rooms & Nagm 
Dass further says that the Minister closed the 
door from behind. Nagin Dass gave the money 
in 3 bundles to the Minister which the Minister 
took & put into the upper drawer of a dressing 
table. He brought out his file & signed a typed 
order before Nagin Dass, dated it 2-4-1949, & 
gave it. There were 3 other copies, as Nagin 
Dass wanted, the Minister initialled another 
copy, dated it also 2-4-1949, & gave it. He put 
the whole file along with the 2 other copies 
into the drawer of the dressing table. Nagin 
Dass went through the order, & finding the ex¬ 
tension for 4 years instead of ten, complained 
to the Minister, but was asked to apply again 
after some months. Business now over, Nagin 
Dass called out to Panna Lai to go to the taxi 
from the Marina Hotel & fetch his tin of ciga¬ 
rettes. Panna Lai accordingly went out, & on 
the road called for the “taxi of Setha Ji”, “taxi 
from the Maidan's Hotel" or some such thing. 
Dhan Raj & Ahuja who were waiting for the 
appearance of Panna Lai quickly came into 31 
Constitution House, closely followed by the D. S. 
Ps., & the Inspectors of the Special Branch, 
whom Dhan Raj had already posted round 
about room 31 of the Constitution House. 

(15) While the raiding party entered Panna 
Lai was still outside. Nagin Dass was sitting 
in the inner room while the Minister was wa’k- 
ing up to the intervening door, obviously 
attracted by the footfalls coming into his room. 
S. P. Dhan Raj & A. D. M. Ahuja asked h:m 
if he was the occupant of the rooms; he assent¬ 
ed & introduced himself as the Industries 
Minister of the Vindhya Pradesh. Tney for 
their part told him who they were, & said that 
they had information that he had received a 


bribe of Rs. 25,000/-. He denied it. They 
insisted that the bribe money should be made 
over to them, & otherwise they would have to 
search for it. The Minister thereupon opened 
the top drawer of the dressing table, took out 
these notes, & gave them to Dhan Raj. Accord¬ 
ing to one witness he gave them to Ahuja, who 
passed them on to Dhan Raj. Then the 
Minister gave this exculpatory statement: 

"I brought 40 thousand rupees from ny home. 
I have purchased a car for about 15 thousands 
& I have kept this Rs. 25,000/- for purchasing 
ornaments for my daughter, who is to be mar¬ 
ried in the near future.” 

Mr. Ahuja told the Minister that he (Ahuja) 
had the list of the numbers of these very notes 
whereupon the Minister kept quiet. The money, 
as well as the 2 copies of the order given to 
Nagin Dass, were taken by the police. Dhan 
Raj sent two of his Inspectors to call two 
respectable men; one after the other Mr. Gad- 
kari, a high officer in the Electrical Dept, & Mr. 
Parulekar a Minister in the Madhya Bharat 
came in. They are not witnesses either to the 
production of the money by Sheo Bahadur 
Singh, nor to the exculpatory explanation made 
at first to Ahuja. A. D. M. Ahuja asked them 
to satisfy themselves on what Shiva Bahadur 
Singh had to say; he repeated to these two 
witnesses also that he had brought Rs. 40,000/-, 
had invested about Rs. 15,000/- in a car, & that 
this Rs. 25,000/- was the balance, meant for 
ornaments for his daughter's marriage. These 
witnesses also attested the writing of certain 
memos, seizure lists & the like. 

(16) There was the usual preparation of 
memos, checking up of numbers, examination 
of witnesses by S. P. Dhan Raj, & other for¬ 
malities. They also seized the entire file with 
the Minister including Panna Lai’s petn & two 
other signed copies of the order. Shiva Baha¬ 
dur Singh was arrested & was let off on bail. 
Some more witnesses were examined at Rewa 
& Bombay. Ultimately a charge sheet was 
made, after obtaining some sanctions by Raj 
Pramukh about which there is no controversy. 
Out of the twenty witnesses examined by the 
prosecution, a number are on formal or, non- 
controvertial matters which do not call for 
any discussion. Among the rest the most im¬ 
portant witnesses are Nagin Dass (P. W. 2 ), 
S. P. Dhan Raj (P. W. 18), A. D. M. Ahuia 
(P. W. 17). Other witnesses on the facts in 
issue are Sir Chinnu Bhai (P. W. 20), D. S. P. 
Hari Ramanand (P. W. 6), Inspector Gur Das 
Mai IP. W. 19), Panna Lai (P. W. 11), Gad- 
kari (P. W. 13), Parulkar (P. W. 14), Mukherjee 
(P. W. 8), Asst Secretary Khare tP. W. 9), & 
the office clerk Dikshit (P. W. 10). 

(17) The defence has been presented at diffe¬ 
rent stages; the total effect is that the alle¬ 
gations are false. There was no conspiracy. 
Mohan Lai did not even talk to Nagin Dass at 
Rewa. So that he did not, & could not, have 
conveyed that the Minister wanted a bribe. 
Shiva Bahadur Singh says that Nagin Dass went, 
to him on the morning of the 8th March said 
that Chinnu Bhai was ill & he (Nagin Dass> 
had come to Rewa not for the Diamond Syn¬ 
dicate business but on his own oil business. 
Neither the Minister nor the Secretary gave 
any message to Nagin Dass. It is suggested, 
however, that during this visit Nagin Dass met 
some of political enemies of the Minister, in 
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particular, Lai Yadavendra Singh & Shambhoo 
Nath Shukla, who had always opposed him, & 
Mr. Bonarjee I. C. S., Regional Comr for Vin- 
dhya Pradesh, who was annoyed with Shiva 
Bahadur Singh for opposing the proposal to 
merge Vindhya Pradesh into the neighbouring 
provinces. The questionnaire including sugges¬ 
tion of liquidated damages was issued in due 
course of official business. Similarly, resps’ 
understanding of Nagin Dass’s telegram of the 
30th March was that as already stated Sir 
Chinnu Bhai was agreeable to come to Rewa 
& not that he was agreeing to satisfy a demand. 
The reply telegram was sent in due course with¬ 
out any sinister intention. Thus the prosecu¬ 
tion account of the Rewa happenings is denied. 

(18) In regard to the resumption order, the 
Minister states that on 1-4-1949 Panna Lai gave 
him yet another appln now addressed to the 
Minister himself & entreated him to do some¬ 
thing. He took up the matter at once & on 
the 2nd April passed the order. D. W. Girja 
Prasad says that he gave two copies of the 
order to Panna Lai on the Minister's direction. 
The invitation by the Secretary’s letter Si Minis¬ 
ter’s telegram to Chinnu Bhai to meet the 
latter at Delhi was not on the question of issu¬ 
ing resumption order, which had already been 
issued, but for discussion of other matters, such 
as the liquidated damages, which according to 
the Minister was still payable to the Govt, the 
mechanisation of mining operations, which even 
from the time of the Panna Native State was 
being discussed, & thirdly, the plans for pros¬ 
pecting on a large scale for diamonds in a plug 
which Dr. Dube, Geologist, had located during 
his field researches. The Minister states that 
he had already cautioned by a letter of the 
4th. Dr. Dube, geologist in the Benaras Uni¬ 
versity, to keep himself in readiness to come to 
Delhi on receipt of a telegraphic message. 

(19) Coming to the Delhi happenings, it is 
argued that Mohan Lai’s not going to Delhi 
is proof that there was no conspiracy. As for 
the Minister he admits the three visits of 
Nagin Dass. On the first visit at 10,30 a.m. of the 
10th there was no talk & Nagin Dass was asked 
to come again on the next day. On the next 
visit, that is the one at 3 p.m., on the 11th, 
they began to talk about the liquidated damages 
payable to the Govt by the Syndicate. Nagin 
Dass came again at 9 p.m. & began to talk in 
the Minister’s bed room. The Minister, how¬ 
ever, was anxious to go & have his dinner. 
Nagin Dass declined to join & was left behind 
alone in the room. On the verandah the 
Minister stopped, meeting Thakur Malkhan 
Singh of Aligarh & Vakil Daya Shankar Kul- 
shreshtha of Agra, who were asking if the 
Kunwar Sahib of Panchon, the Minister’s son- 
in-law, had arrived. At that time, A. D. M. 
Abuja, S. P. Dhan Raj & a number of others 
rushed into the room & asked if he had taken a 
bribe. The Minister denied to them having taken 
any bribe. Thereupon, Dhan Raj asked Nagin 
Dass where he had kept the money. In reply 
Nagin Dass was shivering, & pointing out the 
dressing table said, “here is the money”, where¬ 
upon the officer took it from the drawer. In other 
words, Dhan Raj demands the money from Nagin 
Dass & Nagin Dass, having planted it during the 
temporary absence of the Minister from che 
room, shows the money which the officers took 
out. Again, the Minister says that his expla¬ 


nation was not what Ahuja, Dhan Raj, Nagin 
Dass, other Police Officers & Parulkar & ■ Gad- 
kari report, but that he had brought Rs. 
25,000/- & practically the whole of it he had 
spent; about Rs. 15,000/- on a car of which 
there is no controversy, & about Rs. 10,000/- 
on ornaments, which he had already bought. 
At different stages different theories were also 
propounded. 

(20) The defence describe Nagin Dass, as an 
unreliable witness & an accomplice, Ahuja as 
the forger of his report & the giver of a false 
evidence, & Dhan Raj & other witnesses as 
either members of a conspiracy engineered by 
the Rao Saheb’s enemies or their dupes. Mohan 
Lai says that he was falsely implicated because 
he refused to give evidence against che Rao 
Saheb when requested to do so by the Inspector 
Guru Dass Mai. It is argued that the Rao 
Saheb was not interrogated a second ILne; it is 
stated that some defence witnesses, who could 
possibly have been examined by the Police were 
not examined by the Police, & that the Spe¬ 
cial Police Officers prepared diaries on loose 
sheets of paper, & the like. Even at this place 
it may be noted that for the purpose of thi3 
case only those points will be taken into account 
as appear clearly in the earliest reports of 11th 
or of 12-4-1949 written immediately after the 
happenings. Any matter coming out subse¬ 
quently, will be looked into only if there is 
corroboration in those reports, or it is intrin¬ 
sically & patently beyond doubt. Nor shall I 
draw any inference from non-examination of the 
defence witnesses before the Police, though pro¬ 
per significance will have to be attached to the 
non-indication in the cross-examination of the 
proper prosecution witnesses, what the accused 
persons explicitly charge them having done or 
spoken. 

(21) In every such case it is convement to 
consider the bribe giver as the central wit¬ 
ness, & relate the evidence of the others to 
his. On behalf of the resps it is argued that 
Nagin Das, the bribe giver here, is an accom¬ 
plice like the bribe giver in ‘H. T. Huntley v. 
Emperor’, AIR (31) 1944 FC 66: (45 CrLJ 
755). This is purely an academic question, be¬ 
cause, in any event, I propose to insist on the 
corroboration, firstly from, Nagin Dass’s con¬ 
duct & his report from time to time to persons 
in authority; & independently of it, secondly 
from whether the resumption orders ostensibly 
dated 2-4-1949, were really delivered into his 
hands by the Rao Saheb at Delhi at 9 p.m. of 
the 11th April. Thirdly, whether the Rao Saheb 
himself produced the Rs. 25,000/- in currency 
notes the numbers of which were with Ahuja, 

& fourthly, if the exculpatory statement attri¬ 
buted to the Rao Saheb by the Prosecution 
witnesses was made, & is admissible into evi¬ 
dence. 

(22) Still it is worth ascertaining whether 
Nagin Dass is an accomplice. There is at one 
end the unblushing giver, who pays the bribe 
& gets an advantage, & subsequently gives evi¬ 
dence for some ulterior purpose. He is an ac¬ 
complice of the darkest hue. At the other ex¬ 
treme is the person who, from the very begin¬ 
ning has no intention of giving a oribe, but 
makes a show of doing it, so as to bring the 
dishonest public servant to book; such a man 
far from being an accomplice is a good citizen, 
to be respected & encouraged. Between the two. 
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there are many gradations of accomplicehood, 
& consequent legal infamy, & need for more 
or less corroboration. There is the giver, who 
goes half way with the intention of paying, but 
for some reasons beyond his control thinks it 
wise or safe to report to the authorities & be¬ 
comes a witness. He is only a less infamous 
accomplice than the extreme type. Another, 
who changes his mind without external pres¬ 
sure, is still technically an accomplice, but not 
as unreliable as the two other types. Then 
there is the decoy or the spy, who with no 
intention to pay the bribe, makes himself the 
instrument of the authorities in tracking the 
dishonest public servant. The professional spy, 
or decoy, doing this for pecuniary or other 
advantages, though not an accomplice, is sus¬ 
pect all the same, & requires corroboration. If 
on the other hand, the decoy is not acting 
for gain, but being hfmself the victim of the 
demand helps the authorities spontaneously 
from a sense of citizen’s duty, he is a reliable 
& respectable witness. Out of the rulings on 
this topic one need refer here only to the fol¬ 
lowing, besides ‘Huntley’s case’, (AIR (31) 1944 
FC G6: 45 CrLJ 755) already referred to: 
Emperor v. Chaturbhuj Sahu’, 38 Cal 96: 18 
IC 119); King Emperor v. Malhar’, 26 Born 
193 : (3 Bom LR 694); ‘Ramaswami v. Emperor’, 
27 Mad 271: (14 MLJ 226); 'Govinda v. Em¬ 
peror’, AIR (23) 1936 Nag 245: (38 Cl*LJ 423); 
•Bhuneshwari Pershad v. Emperor’, AIR (18) 
1931 Oudh 172: (32 CrLJ 860) & Amirchand 
v. Sant Das’, AIR (15) 1928 Lah 647 : (122 IC 
83). 

(23) Nagin Dass & his principal Sir Chinnu 
Bhai never had the least intention of paying 
the bribe. It is pointed out on behalf o the 
defence that upon Mohan Lai's demand at Rewa 
on 8-3-1949 in the name of the Minister, Nagin 
Dass did not fly into a temper or called the 
Police; & on the contrary, he wanted Mohan Lai 
to quote the minimum demand which he could 
convey to his principal; therefore, we are told 
that Nagin Dass is an accomplice. When 
Mohan Lai demands & Nagin Dass wants to 
know the lowest bid neither intends that money 
should be paid at once, or that Nagin Dass 
should bind himself. Nagin Dass is merely the 
messenger or the conduit pipe & his offering 
To convey the message to the principal is no 
assent of paying the bribe. He himself says it was 
the concern of the baronet; as for himself he 
was against it, from the very beginning. As soon 
as he meets, the baronet, both of them decide 
That they should trap the Minister. The Police 
were to be inrdrmed only before the next con¬ 
crete step was taken. At Delhi, Nagin Dass puts 
the matter in the hands of the Special Branch 
even before going to the Minister. This he 
does spontaneously without any hope of reward, 
or fear, or pressure. Everything he bears from 
the Minister is reported to the Police. Thus I 
find that Nogin Dass & his principal arc net 
accomplices; but citizens actuated with the pure 
motive of vindicating the law. 

(24) They have also been acting indepen¬ 
dently, without the least interference or insti¬ 
gation by anybody. It was suggested to Nagin 
Dass that he was instigated by Shiva Bahacur 
Singh's “political enemies", such as Lai Yud- 
vendra Singh & Shambhu Nath Shukla, & some 
of the other Ministers, & Mr. Bonarjee, the 
Regional Comr of the Vindhya Pradesh. Lai 


Yadvendra Singh is in the Constitution House 
on the night of April 11th, & rushes to help 
Shiva Bahadur Singh as soon as he learns of 
the trouble with the Police. He & a Minister 
Chaturbhuj Pathak stands bail for one Jakh of 
rupees. The Chief Minister Capt. Awadesh 
Pratap Singh certifies the fitness of the bailors. 
Shambhoo Nath Shukla who has been described 
as the lieutenant of Yadvendra Singh in Ihs 
political feud with Shiva Bahadur Singh is aiso 
there to help & console the latter. The Minis¬ 
ter Sardar Narmada Prasad Singh was cited 
as a defence witness. The Minister Satya Deo 
Pathak gives evidence as defence witness. Fur¬ 
ther, Yadvendra Singh is the lawyer of both 
the resps in both the Cts. The cnly Minister 
left out is Kamta Piasad Saxena, who his not 
even been named in the suggestions. To allege 
that any of these is the Rao Saheb’s political 
opponent & has instigated a false case is ridi¬ 
culous. As for Bonarjee, he was a high state 
functionary at Vindhya Pradesh without any 
association or connection with the local politics. 
It is not clear that he had any differences with 
Shiva Bahadur Singh personally, though it is 
possible that in matters of administration he 
did not see eye to eye with the cabinet. In the 
absence of even a particle of evidence either 
that Bonarjee was interested in bringing a case, 
or that Nagin Dass or Chinnu Bhai had any¬ 
thing to do with him, it is pointless to drag 
in Bonarjee’s name. I hold that Nagin Dass 
was acting on his own under the general 
guidance of the baronet. 

(25) I have gone through his evidence & the 
lengthy cross-examination. My attention is 
invited to some so-called demeanour points 
which have not been used by the lower Cfc 
itself. In one place the Ct has noted that a 
question was put three times by the Public 
Prosecutor. Unless the question itself is noted I 
would not say that the witness was unnecessarily 
hesitant. The Ct’s written proceedings were in 
English & the question was either \n English 
or in Hindi or in Hindustani. Nagin Dass, a 
young man of obvious business ability, is of 
ordinary education. His English is tnat of a 
matriculate; a Gujrati he has picked up Hindi 
while on his business activities in Hindi speak¬ 
ing provinces. Elsewhere, it is said that the 
witness took some time to answer a question, 
but the answer to which was already in his 
earliest report. In a third place the witness 
said that he did not understand Urdu, in reply 
to a question apparently in Urdu by a cross¬ 
examiner, Mi’. Saheb Bahadur of Allahabad 
Bar. The question was explained probably in 
Hindi, & at all events in English. I do net 
see how anybody can draw an inference, es¬ 
pecially when we do not have Mr. Saheb Bana- 
dur's Urdu before us. There is thus nothing 
wrong in Nagin Dass's demeanour. 

(26-29) Some “contradictions” have been 
pointed out, as well as this witness’s explana/- 
lion that he might have fprgotten this or that 
detail. (After discussing the evidence the judg¬ 
ment proceeded:) 

(30-36) I find that there Is nothing legally in¬ 
famous or self-contradictory or unsatisfactory in 
Nagin Dass’s evidence; In fact there is nothing 
in his conduct to prevent one from acting on 
the uncorroborated evidence of Nagin Dass; 
though I am as a measure of prudence, insist¬ 
ing upon most complete corroboration. I have 
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already discussed the Rewa happening. (After 
discussing the evidence the judgment pro¬ 
ceeded :) 

(37) We may now come to what I have 
called the second important item of corrobora¬ 
tion of Nagin Dass’s evidence, namely, the 
manner & the time of the handing over to 
him of two copies of the resumption order, 
copies that have been numbered Exs. P 22 & 
P 23. Nagin Dass says that they were given by 
the Rao Saheb after he took the money. These 
were taken by the Police immediately after; 
the two other copies Ex. 31/3 A & 31/3 B were 
in the file of the Minister, & were also seized. 
The Minister’s case in his statement is that 
he passed the order on the 2nd April, but even 
there he does not say that he ordered that 
they should be made over to anybody. The 
defence witness Girja Prasad states that two 
copies of this order were given by him on the 
Minister’s direction to Panna Lai, but Panna 
Lai has not been asked whether it was not a 
fact that he got Exs. 22 & 23 i.e. the resumption 
order, & that he took them to Bombay & bring¬ 
ing them to Delhi passed them on to Nagin 
Dass. Thus the story that two copies of this 
order were given to Panna Lai is a belated 
afterthought. 

(38) That the copies of the orders were not 
made over at Rewa is proved also by the sheer 
absence of any note in the order sheet, or any 
receipt by Panna Lai, or office number of the 
letter or memo & the like. The Asst Secre¬ 
tary & the clerks of the office Jag Mohan Lai 
& Dixit have been examined to show that notes 
were not very regularly made of movements of 
files from the office to Minister or Secretary. 
This is quite understandable. But this is an 
order more or less of a final nature closing a 
controversy of H years, & creating a charge 
against Govt, made over to an outsider to office, 
& no note made in the order sheet, or receipt 
obtained. This is most improbable as, actually 
whenever a letter or even copy of a telegram 
was given to Panna Lai a receipt was obtained. 


(39) In cross-examination Panna Lai was 
asked if he made over a “file” (by which I 
understand a board or a folder with papers) 
to Nagin Dass when he came in at 9 am. on 
11-4-1949. Panna Lai assents. Neither of them 
was asked whether it was left in the sitting 
room, or taken inside. Neither was even asked 
whether the so-called file, which obviously was 
the Syndicate’s file on the diamond mines, 
contained these copies Exs. 22, 23. Yet I am 
asked to infer that the “file” was only these 
two copies, & that Panna Lai gave them, & they 
were placed by Nagin Dass in the brief case, 
& were taken by the Police. The matter not 
being even put to the witnesses & there being 
no evidence on this, I cannot draw such an 
inference. Thus it is altogether certain that 
the Minister gave these 2 copies of the order 
to Nagin Dass on the night of 11-4-1949, & 
before giving signed them & antedated them. 

(40) All the four copies are by the same pro¬ 
cess. Even if they had been typed earlier & 
then brought to Delhi, it makes altogether no 
differencef as ‘making over’ the erders is the 
crux of the case. Nagin Dass cannot say & 
does not say when they were typed, but he does 
say that they were signed in his presence just 
as he says that the endorsement, ‘put up with 
connected papers”, Ex. P-16 (1), & made at 


3 p.m. in his presence. He is not confronted 
with the suggestion that they were not signed 
in his presence. In argument I am told that 
the Minister could not have signed the two 
other copies kept on the file in the presence 
of Nagin Dass. We are not concerned with it,, 
but I see no force in this argument as the 
two others could also be signed in a few 
seconds. The prosecution evidence is that it 
was typed by Mukherjee, the P. A. & English 
Typist that went to Delhi with the Minister. 
The defence case is that Girja Prasad typed 
it. Girja Prasad goes to the extent of saying 
that Mukerjee did not take a type-writer with 
him, but Mukherjee is not confronted with that. 
While Mukherjee was under cross-examination 
an old short-hand book used in the office of the 
Minister was placed before him & marked 
A/45. He was not asked anything with refer¬ 
ence to this order or any letter, but was asked 
to say whether there was any writing of Girja 
Prasad in it. This is not satisfactory, but 
Girja Prasad comes later on & says that he 
had written the entire order in this book in long 
hand I shall discuss Girja Prasad’s evidence 
in extenso but it is worth noting that Mukerjee 
was & continued to be a Govt servant while 
Girja Prasad came in with the Minister & 
went out with him. While giving evidence 
Mukerjee was P. A. to the ex-officio Chief 
Minister, Mr. Bonarjee for sometime & after 
it, Mr. Mehta, both high officers of State & 
senior members of the I. C. S., who had no 
interest in any factions in the V. P., & cer¬ 
tainly no personal quarrels with the Rao Saheb. 
It is even insinuated that Mukerjee was insti¬ 
gated by one of them to give evidence. There 
is nothing to support it & this on the face of 
it is absurd. In fact Mukerjee was most anxious 
to avoid talking of this matter even in a casual 
manner with his superiors. 

(41) It is a fact that Mukerjee was not exa¬ 
mined at Delhi. After the investigation by Dhan 
Raj on the night of the 11th April oy which 
time every important point had come out there 
was a lull. Some time in June the Special 
Branch Inspector Gurdas Mai was put in chargo 
of the investigation. Gurdas Mai examined 
Mukerjee at Rewa. Mukerjee’s non-examination 
at Delhi is quite understandable, because the 
question was not & is not when the order was 
‘typed’; but whether they were put into the 
hands of Nagin Dass, at the Constitution House 
on that night after receiving the money. On 
that the answer has already been given. But 
Mukerjee’s evidence has a ring of truth. He 
has no animosity against the resp 1. I refuse 
to believe he was instigated by anybody. 

(42) The Asst Secretary of the Dept Jag- 
mohan Lai Khare says that these order-copies, 
& Panna Lai's Hindi petn (Ex. 16) were not 
on the file when he sent it up on 4-4-1949 to 
be sent to Delhi. Dixit, the clerk, says in 
examination-in-chief that they were not. In his 
cross-examination he says that there were 
papers like them when he made over the file on 
the 4th. These are self contradictory state¬ 
ments, one of which obviously wrong, may be 
by genuine mistake of memory, may be an 
intentional variation. The proper course is to 
reject both. I can even understand a Ct refer-, 
ring to both statements, & giving reasons why 
one should be accepted & the other rejected, 
or trying to reconcile them, strangely enough. 
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the Special Judge accepts as true Dixit’s state¬ 
ment in cross-examination without even refer¬ 
ring to the statement-in-chief, not to speak of 
Khare’s evidence. In the statement under S. 
342, Cr. P. C. Mohan Lai says that while the 
file was being sent he saw Dixit placing these 
papers on the file. This is not what Dixit 
says. In fact, Dixit did not give the file directly 
to Mohan Lai. Mohan Lai's attempted recon¬ 
ciliation makes the thing worse. Thus, so far 
there is no evidence that the copies of che order 
existed on the 2nd or on the 4th April. Tnc 
Rao Sahib in his evidence makes out that 
having got 4 copies made he sent one to a 
brother Minister Harol Narmada Prasad Singh 
who was summoned as D. W. but did not 
depose. Another Minister Satya Deo Pathak. 
who has not been mentioned either in cross- 
examination or even in the statement of the 
Resp says that he saw a copy at Rewa. I shall 
come to this along with the statement of D.Ws. 
The prosecution evidence that the copies did 
not exist till the 11th is very convincing. On 
the point of making over the copies to Nagin 
Dass there is altogether nothing to shake it. 

(43) Another ponit made by the special P. P. 
is that the very fact of these orders being 
signed by the Minister & not by the Secretary 
indicates that they were prepared at Delhi. 
The rules of business require that the Minis¬ 
ter's advice should be communicated to the Raj 
Pramukh, & that the Secretary should actually 
issue the order “by order of Raj Pramukh”. 
There is something in it, but I would not 
attach much weight. Before the covenant the 
Ministers were acting as regular executive 
officers & the practice somehow had been 
coming on. The resps have also placed a num¬ 
ber of gazetted orders where the Ministers have 
themselves signed. Again, the authority given 
by the Raj Pramukh to approve contracts <r.x. 
6 & 7) is so worded as to give the impression 
that the Ministers themselves could pass oraers. 
These are only matters of form as the advice 
of Ministers had to be accepted by the Raj 
Pramukh. If by taking money & then writing 
this so-called order the Minister was only advis¬ 
ing the Raj Pramukh to let the Syndicate re¬ 
sume work still he was committing the offence. 
If he was making the final order, which comes 
to the same thing, then also the offence is 
clear, & he is guilty. The conspiracy was to 
give a permission to resume the mining opera¬ 
tions in return of illegal gratification, whether 
the permission was to be reduced straightway 
to an order, or in a piece of “advice” which 
the Raj Pramukh was bound to accept, & which 
most often the Secretary would at once embody 
in an order, without even the formality of 
showing to the Raj Pramukh. So, I would noc 
draw any adverse inference as required by the 
applt from the mere fact that- this is signed by 
the Minister. But I would draw an inference 
from the fact of its having been falsely dated 
2 - 4 - 1949 , but actually signed & made over to 
Nagin Dass on the 11th night. 

(44) While at this order it is of interest to 
note that this order completely oelies the 
defence that there was a demand of liquidated 
damages on the Uth April. This order makes 
no reference to such liability or even the possi¬ 
bility of the lessees having to pay liquidated 
damages of Rs. 25,000/- or any amount. On 
the other hand, there is a promise to investi¬ 


gate the Syndicate’s claim against Govt. It is 
contended by the resps that this was given lor/g 
before the trap was laid. It is also significant 
that neither-the order, nor the covering memo, 
has the least reference to “further discussion” 
at all, except for the Syndicate’s claim for 
money, & contains no reference to any invita¬ 
tion to discuss any other matter such as mecha¬ 
nisation or prospecting in Dube’s plug. 

(45) In his petn dated 6-5-1950, the defence 
lawyer Mr. Sehat Bahadur propounded what can 
be called the “crease” theory. I shall consider 
this along with the defence evidence. 

(46-47) Now, I shall take up the third corro¬ 
boration of Nagin Dass’s evidence; this is 
nothing less than the ‘production of the money’ 
by the Rao Sahib himself, when called upon 
by the A. D. M. & the S. P. This by itself 
proves the case. (After discussing the evidence 

the judgment proceeded :) 

>48) Then we come to the fourth corrobora¬ 
tion based upon the Rao Saheb’s own excul¬ 
patory explanation. For one thing we have 
to be sure that the statement of Rao Sah.b 
in this respect is admissible into evidence; & 
for another make allowance for the mental 
state of the accused that might have led him 
to make false & foolish statements. Still evi¬ 
dence has been adduced on this & has to be 
examined. 

(49) It is at this stage that witnesses Gad- 
kari, an officer of the electrical dept & Parul- 
kar, a Minister of Madhya Bharat, came into 
the picture. They are not witnesses to the 
production of the money for which we have to 
depend upon the five witnesses already named, 
in particular the Mag & the S. P. They have 
signed some memos but that is only formal. 
They are also not about the statement made 
by the Rao Sahib immediately on producing 
the money. They were called as n-spectable 
people & when they came Ahuja described to 
them what had happened. One of them says 
that Ahuja not only described but also demons¬ 
trated how the money was given, in other words, 
making it very vivid, while Ahuja says that 
he did not demonstrate but only described. 
This is a matter of detail. Ahuja told them 
as they came in that they might personally ask 
the Minister what he had to say. Accordingly 
each of them asked him. One of them even 
said that the Minister need not be anxious be¬ 
cause there would be a note in the bank about 
the cheque; whereupon the Minister stated that 
this was not possible, as he did not draw the 
money from the bank, but had brought it from 
the house. Both witnesses say that the Minis¬ 
ter claimed the money as his own, saying that 
it was what was left out of the Rs. 40,000/- 
brought by him, after purchasing a car for 
about Rs. 15,000/-. 

(50) Reiving upon the ruling in ‘Nazir Ahmad 
v. King Emperor - , AIR (23) 1936 PC 253: (37 
Cr L J 897) & also on ‘Hakam Khudayar v. 
Emperor’, AIR (27) 1940 Lah 129: (41 CrLJ 
591 FB), the resps urge that this statement is 
inadmissible; further, they have a counter alle¬ 
gation that the statement was different. In 
case, an accused person is making a statement 
of the nature of confession to a Police Officer 
it would in any event be inadmissible except 
when a first class Mag is actually present. Then 
the next question comes where in every case 
the accused makes ‘a statement’ to a Mag, it 
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should be reduced to writing In the manner & 
after the caution indicated in S. 164 (3) of 
Cr. P. C. When the law prescribes a specific 
manner of doing a thing it must be done 
in that manner, or not done at all. Of that 
there is no question whatsoever. The auestion 
is whether this statement of the Rao Saheb is 
such that must have been recorded in the 
manner given in S. 164 (3), Cr P. C. Another 
question would also be whether this is really 
a statement intended to be made to the Police, 
but was being represented as having been made 
to a third person, merely as a colourable pre¬ 
tence in order to avoid the provisions of S. 162, 
Cr. P. C. in ‘Nazir Ahmed’s case’, (AIR (23) 
1936 PC 253: 37 CrLJ 897), the accused was 
consciously making a confession, & in fact, 
offering to show certain place & things to the 
Mag. The caution & the formality of S. 164 (3) 
were indicated, & without them the confession, 
on which alone the conviction stood, should not 
have been accepted. In the case before the 
Lahore H. C. P. B. ‘Hakam Khudayar v. Em¬ 
peror’, AIR (27) 1940 Lah 129: (41 CrLJ 591 
FB), the question was whether the statement 
was not really meant for the police, but made 
to appear as being made to a third party. If 
the statement of Rao Sahib is not admissible 
there is an end of the matter; & the prose¬ 
cution cannot get use of this item of corrobo¬ 
ration, which in any case, is not as important 
as the three other items. But, in my opinion, 
this statement is admissible. For one tnlng 
the Mag has not gone as a police officer but has 
gone to supervise so that the statement was 
not meant to be under S. 161, Cr. P. C. What 
is equally important is that the Rao Saheb is 
consciously intending to exculpate himself, & 
does not intend to confess. Exculpatory 
statements may in certain circumstances sub¬ 
sequently become evidence of guilt itself. In 
that way they become confessions & attract Ss. 
24 to 27, Evidence Act. But the formality 
indicated in S. 164 (3), Cr. P. C. cannot by any 
logical process be made to apply when tne 
maker of the statement does not intend to con¬ 
fess, but intends to do just the opposite. It is 
pointless to direct that the Mag should caution 
him, that he need not make it, that if he makes 
it, it might be used as an evidence against him 
& so on, when he does not at all intend^ to 
confess. The wording of S. 164, Cr. P. C. makes 
this clear. Cl. (1) speaks of any statement or 
confession made in course of an investigation, 
Cl. (2) provides that the statement may be 
recorded as evidence best suited for the circum¬ 
stances of this case, but a confession should be 
recorded as directed in S. 364, Cr. P. C, Cl <3) 
provides for the caution & other formalities be¬ 
fore recording any ‘such confession’. I, there¬ 
fore, hold that in the absence of an intention to 
confess, & the statement being exculpatory, tne 
ruling in the ‘Nazir Ahmed’s case’, AIR (23) 
1936 PC 253: (37 CrLJ 897) has no appli,-* 
cation. 

(51) Coming to the statement itself we have 
four witnesses about it as it was made at the 
first instance. (After discussing the evidence 
the judgment proceeded:) Thus the Rao 
Saheb’s exculpatory statement also corrooorates 
Nagin Dass’s account. 

i52) The counter-allegation against' this is 
that the Rao Saheb stated that he had brought 
Rs. 25,000/- only, which he had completely 


spent on the car & the ornaments already pur¬ 
chased. This is given out by the 3 D. Ws. 
Thakur Malkhan Singh, Kulshreshta & Minister 
Chaturbhuj Pathak. Their evidence will be sepa¬ 
rately considered. 

(53-74) Concluding the consideration of the 
Prosecution evidence, I find that Nagin Dass is 
not an accomplice, was not under the influ¬ 
ence of any body, & has given a reliable account 
of the whole happenings. He is corroborated by 
the reports that he gave to his principal & 
at every stage to Hie authorities. His account 
that Mohan Lai demanded the money at Rewa 
in the name of the Minister is corroborated by 
the Minister’s own conduct & doing from the 
10th April onward at Delhi. The account of 
the demand by Mohan Lai in the name of tbe 
Minister at Rewa, the Minister’s repetition of 
the demand at Delhi, & his receiving the money 
on the night of the 11th April are corrooorafed 
by the facts, that Pannalal’s petn was taxon 
on the 11th & got antedated to the 1st April; 
that the endorsement on it was antedated to 
the 1st April; that the resumption order was 
signed & made over to Nagin Dass on the night 
of the 11th April at Delhi though it was made 
to appear that it was passed on the 2nd April 
at Rewa. Finally, it was the Rao Saheb that 
produced the money when called upon to do so 
by the A. D. M. & the S. P. These show beyond 
any doubt that there was a conspiracy to take 
illegal gratification between the Minister & the 
Secretary at Rewa, at all events before the 6th 
March. On that day was done the first clear 
& unmistakable act in pursuance of the cons¬ 
piracy. The other acts on the part of the Minis¬ 
ter at Delhi were also in pursuance of the 
conspiracy. No body can find nor is it necessary 
when exactly the conspiracy started, nor what 
arrangements were contemplated by the cons¬ 
pirators about sharing the money. (After exa¬ 
mining the evidence further, the judgment pro¬ 
ceeded :) Examining the defence evidence, I 
And that it Is wholly unacceptable in itself, 
even ignoring that most of its salient features 
are afterthought. I have considered the orose- 
cution evidence by itself, & I find that on every 
issue there is acceptable evidence of the 
strongest kind, & even if Nagin Dass is consi¬ 
dered an accomplice, which he is not, there is 
cast-iron corroboration on every point. Tbe 
defence evidence does not in the least manner 
shake this conclusion. 

(75) I have given thought to whether in view 
of the lower Ct’s having acquitted the resps, I 
should allow the appeal simply because I differ 
on the facts. The Special Public Prosecutor, 
Mr. Boovariwala has placed before me the 
lulling contained in the case ‘Sheo Swaroop v. 
Emperor’, AIR (21) 1934 PC 227 (2): (36 
CrLJ 786) in which it has been laid down that 
the H. C. is empowered to reverse an acquittal 
on a matter of fact even where :t does not 
find that the lower Ct “has obstinately blun¬ 
dered” & has 

“through incompetence, stupidity, or perver¬ 
sity reached to distorted conclusions so as to 
produce a positive miscarriage of justice." 

Still I have followed the more orthodox theory, 
starting with the strongest prepossession in 
favour of the correctness cf the lower Ct’s find¬ 
ings. But on examination I find them extremely 
perverse. He holds against tne truth of the 
Rewa happenings, because he thinks that Panna 
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Lai ‘must’ or have known or ‘should’ have 
been informed of the happenings. He assumes 
that because the Minister talked to the Deputy 
Legal remembrancer before issuing the euescion- 
naire on the 8th February there could not have 
been a conspiracy on 8-3-1949 or before it. He 
holds that there was a possibility of planting 
& that Nagin Das showed the money & Dhan 
Raj took it, while they have not been suggested 
to these witnesses, & the defence evidence on 
it is palpably false. He holds that the order was 
given to Panna Lai on the 2nd April which 
has not been suggested to Panna Lai & whMJii 
the Rao Sahib himself does not .state, & which 
in the absence of any note in the order sheet 
or receipt by Panna Lai is quite impossiole. 
He holds the A. D. M. Ahuja to be a forger 
of his report without a particle of acceptable 
evidence in support of it. These findings are 
so perverse & shocking to conscience that it is 
my duty to set them aside. 

(76) On the facts I hold that Mohan Lai 
demanded a bribe of Nagin Das at Rewa on 
8-3-1949 for the sake of the Minister. That 
Mohanlal was not acting on his own, in whicn 
case he alone would be guilty, but was acting 
with the privity & on an agreement with the 
Minister is amply proved by the latter picking 
up the threat at Delhi & confirming the demand. 
It is altogether beyond doubt that he received 
the money on the night of the 11th April & 
then gave the resumption order. It is also 
established that the endorsement on Panna 
Lai’s petn as well as the signatures on the 
resumption orders were made not on the dates 
put down by the Minister, but on the 11th at 
3 p.m. & at about 9 p.m. respectively. Though 
technically forgeries, these were only steps in 
the bribe taking & probably separate charges 
were not necessary under Ss. 465 & 466,1. P. C. 

(77) Now, I shall take up such abstract ques¬ 
tions of law unconnected with facts in issue as 
have been raised by the resps at different 
stages. The only such points about which the 
resps were at all serious were raised by them 
in the beginning of the hearing before the Spe¬ 
cial Judge. They were to the effect that the 
ordinance by which the Special Ct was created 
was ultra vires; secondly, that the Raj Pra- 
mukh was incompetent to pass that ordinance; 
& thirdly, that the case had already been taken 
cognizance of by a Ct at Delhi. By his order 
dated 4-1-1951, the Special Judge rejected all 
these contentions, whereupon the resps filed 
an appeal before the H. C. which was dismissed 
on all grounds on 4-2-1950 by the J. C. This 
order was appealable to the Hon’ble Supreme 
Ct under Act 15 of 1950; but there having been 
no such appeal, these have been decided for 
good & need not be reagitated. 

(78) Subsequently, during the arguments in 
the lower Ct two more points were raised: 
Firstly, that the I. P. C. was not in force in the 
V. P. during the period from 8-3-1949 to the 
11-4-1949. On this the learned Special Judge 
disagreed & held that the I. P. C. was in force. 
Secondly, it was contended at that stage that so 
far as the happenings at Delhi were concerned, 
or in other words, the charges under Ss. 161, 

> 465 & 466, I. P. C. against the resp 1 were 
riot cognisable by a Ct at Rewa, because all 
crime is local & those happenings were outside 
the jurisdiction of the Rewa Ct. As for S. 188, 
Cr. P. C. & S. 4, I. P. C. the resp 1 argued that 


there were substantive provisions of penal law, 
& having been enacted in the Vindhya Pradesh 
in May & August 1949 cannot operate retrospec¬ 
tively. On this point the learned Special Judge 
agreed with the resps. Both these points have 
been argued in this Ct with very considerable 
elaboration. Towards the end of the hearing 
it has been contended by the resp 1 that: 
Firstly, the H. C. to which appeals lay from 
the decisions of the Special Judge has cessed 
to exist, & the Special Judge’s decision is final 
& this Ct cannot entertain this appeal, Secondly, 
the hearing of this appeal by a single Judge 
whether or not justified by the Bhopal & 
Vindhya Pradesh Judicial Commissioner’s Court 
Act (No. 41 of 1950) is an invasion of the resp’s 
vested right to be heard by a bench & is, there¬ 
fore, illegal. A further elaboration suggested is 
that such appeals are being heard elsewhere 
in India by benches, the law enabling the hear¬ 
ing by single Judge in Part ‘C’ States is a dis¬ 
crimination against the resps on the ground of 
their place of birth, & as such repugnant to 
Art. 15 (1) of the Constitution & ro that 
extent void. In addition on behalf of resp 1 a 
special argument was raised by Mr. Asthana 
with reference to O. 48 of 1949. 

(79) To begin with the question of jurisdic¬ 
tion, the ordinance No. 56 of 1949 promulgated 
by the Raj Pramukh in exercise of his leg's- 
lative powers under Art. 9 Cl. (3) of the cove¬ 
nant of the United States of the Vindhya Pra¬ 
desh provides for creation of special Cts. It is 
under it that the Special Judge’s Ct was created, 
the Special Judge appointed, & the present case 
transferred to him for disposal. Section 5 of 
the Ordinance enacts inter alia that 

“the provisions of the Code of Cr. P. C. a3 
adopted in Vindhya Pradesh shall so far as 
they are not inconsistent with this ordinance 
apply to the proceedings of Special C;, & for 
the purposes of the said provisions the Ct of 
the Special Judge shall be deemed to be a Ct 
of Session trying cases without a jury or with¬ 
out the aid of assessors.” 

Section 6 of the enactment runs thus, 

‘‘The H. C. may, subject to the Provisions of 
S. 7 regarding transfer of cases, exercise, so far 
as they may be applicable, all the Dowers con¬ 
ferred by Chaps XXXI & XXXII of the Code 
of Cr. P., as adapted in V. P., on a H. C. as if 
the Ct of the Special Judge were a Ct of Ses¬ 
sion trying cases without a Jury within the 
local limits of the H. C’s. jurisdiction. ’ 

(80) The argument advanced by the resps is 
that the H. C. mentioned here is a very Special 
Ct unknown to the Cr. P. C. or to the Govt of 
India Act, or to the Constitution; for the Raj 
Pramukh used the definite article “the” & not 
the indefinite article “a”; But ‘a High Court’ 
would mean any H. C. anywhere in India or 
even outside meaningless. The H. O. men¬ 
tioned in S. 6 is no other than the H. C. men¬ 
tioned in Chaps. XXXI & XXXII of the 
Cr. P. C. We need only see if the J. C’s. Ct Is, 
the H. C. as generally understood, & as defined 
in Cr. P. C. or as for that matter, in the Govt 
of India Act & the Constitution. By virtue of 
the Central Govt's Order 236 P published in the 
Govt of India Gazette on the 29-12-1949, the 
Special Ct’s Ordinance, like all the other leg’e- 
lation by the Raj Pramukh continued in force 
when the Special Judge delivered his judgment 
on 25-7-1950 & still continues in force. The 
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H. C. ceased to exist, & the J. C’s. Ct took its 
place on 25-1-1950. If by the word “Successor” 
“Court” is meant — a Ct exercising the same 
powers over the same area, the J. C’s. Ct is cer¬ 
tainly the successor to the defunct H. C. of 
the V. P. 

(81) The H. C. that exercises the powers in 
Chaps 31 & 32 of the Cr. P. C. is defined In 
S. 4 (j) & is not a very extraordinary Ct. The 
Special Ct itself, as already noted, is a criminal 
Ct under this Code subject to the xceptions 
imposed by the enactment creating it. The 
H. C. of the V. P. was constituted by the ordi¬ 
nance No. 5 of 1948 as amended by Ordinance 6 
& 7; it has also been defined there also as 
principal Ct of appeal, reference & revn n the 
United State of V. P. in all Civil & Criminal 
matters, a definition, which as far as criminal 
cases go, is identical with that in the C’\ P. C. 

(82) On 25-1-1950, Parliament not being in 
session, the Governor General passed the V. P. 
J. C’s. Cts Ordinance in which also ine J. C’s. 
Ct is “the highest Civil & Criminal Ct of appeal 
& revision”. It was further provided that 

“The J. C. shall exercise the same jurisdiction 
& shall have the same powers & authority as 
the H. C. of the V. P. had immediately before 
the commencement of the ordinance.” 

Again, Cl. 20 of this Ordinance directs that all 
references to the H. C. of Vindhya Pradesh 
should be construed as referring to the Cl of 
the J. C. 

(83) Act 41 of 1950 ‘The Bhopal & Vindhya 
Pradesh Courts Act’ was enacted on the 10 th 
May & published on the 12th May, well within 
six months period of S. 42, Govt of India Act. 
Here again, the Ct of the J. C. has been defined 
exactly as in the ordinance, namely 

“the Highest Ct of appeal, revn & reference, 
save as otherwise provided by this Act or any 
other law for the time being in force.” 

It is argued on behalf of the resps that Special 
Ct’s ordinance qualifies this Act. If >hat enact¬ 
ment provides for a H. C. different in powers 
& in jurisdiction from the J. C’s. Ct, then cer¬ 
tainly the appeals from the Special Judge’s Ct 
would go to that tribunal. But in tne same 
area there cannot be two Cts each of which 
is ‘the’ highest appellate & revisional Ct .or 
that area. The H. C. referred to m Special 
Cts Ordinance is the highest appellate & 
sional Ct of criminal jurisdiction in tne V. . r. 
which, since 25-1-1950 has been called the J. C s. 
Ct, & which in powers & jurisdiction is identical 

with the defunct H. C. 

(84) It has been argued that the Act unlike 
the Ordinance has no reference to the defur ct 
H. C. of the Vindhya Pradesh, so that while 
the J. C’s. Ct under the Ordinance might have 
been a ‘Successor’ of the V. P. H. C., the J. Cs. 
Ct under the Act is not. This is to misunder¬ 
stand the entire position. The J. C’s. Ct is one 
& the same, whether under the Ordinance or 
under the Act. Reference to the H. C. m l he 
Act was unnecessary as already a separate enact¬ 
ment (Act 15 of 1950) had been made declaring 

the J. C’s. Ct as a H. C. 

(85) This takes us to the question whether or 
not the J. C’s. Ct is an H. C. for the pi. oses 
of the Constitution. Articles 132, 133, 134 & 13 d 
of the Constitution define the Supreme Ct’s 
powers over H. Cs. as such, & 136 its powers ovtr 
any Ct or tribunal in the territory of India. 
Accordingly, Act XV (15) of 1950, makes that 


J. C’s. Ct H. C. for these purposes & further 
enacts that notwithstanding Art. 133 (3), Single 
Judge decisions of these Cts will be appealable- 
directly to the Special Ct. Then comes Chap. 
5 in Part VI of the Constitution ref erring to 
the H. Cs. in the States in part A. To avoid 
repetition these are carried over by Art. 238 
(with certain modifications in Cls. 12 & 13) to 
part B States also. Similarly Art. 241 provides 
that the Parliament may by law constitute an 
H. C. for a Part C State, or declare any Ct in 
any such States to be an H. C. for all or any 
purposes of the Constitution, & enact modifi¬ 
cations subject to which these Cts will be H. Cs. 
as described in Chap. 5 Part VI. Accordingly, 
by S. 6 of the said enactment the Parliament 
makes Arts. 214, 215, 225, 227, 228 & 229 appli¬ 
cable to the J. C’s. Ct also, & the other Arts, 
in Ch. V of part VI not applicable. The word 
H. C. itself is defined in Cl. 14 of Art. 366. Thus, 
the J. C’s. Ct is the H. C. of the V. P. as far asj 
the highest appellate & revisional powers 9re 
concerned. This is also the H. C. referred to) 
in S. 6, Special Courts Ordinance. 

(86) Some rulings have been quoted on beha'f 
of the resp in support of his contention In 
the P C. ruling on ‘Canada Cement Co. Ltd. v. 
Town of East Montreal’, (1922) 1 AC 249: (91 
LJPC 113), a certain class of decisions, wh’ch 
were appealable to a circuit Ct for the Dire 
of Montreal were made non-appealable by an 
amendment of the law. “Now-this appeal” had 
not been brought when the statute was 

“passed, although the proceedings before the 
Circuit Ct has been instituted. Consequently, 
the statutes, giving whatever right of appeal 
may have existed, were replaced by sections, 

which gave none.” . ^ a 
So, there was no more right of appeal. There 
was another point there, namely that such of 
the appeals as were formerly within the com¬ 
petence of the Ct of Review shall be within the 
competence of the Ct of the King’s Bench sitting 
in appeal; but the Ct of the King’s Bench sit¬ 
ting in appeal could itself not entertain an 
appeal, which under the amended law did not 
lie at all. This ruling has no application to 
the present case for the very simple reason 
that the right of appeal against the decis'on 
of the Special Judge has not ceased to exist 
either by the repeal of the Ordinance or by any 
amendment. Nor has the appellate torum 
ceased to exist, though it has come to oe known 
by another name without in the least manner 
ceasing to be the H. C. 

(87) The next ruling quoted is the English 
ruling — ‘Queen v. Inhabitants of Denton’, 
(1352) 18 QB 761: (21 LJMC 207). There, 
the question was whether the Act under which 
the liability of the inhabitants of certain town 
to repair highways having been repealed, the 
punishment imposed for the failure to repair 
the highways should not be arrested. The law 
under which the resps were tried has not been 
repealed; so, that ruling also does not apply. 

(88) Another ruling quoted is the one reported 
in ‘Supdt and Remembrancer of Legal Affairs, 
Bengal v. Luchmi Narayan’, AIR (20) 1933 Cal 
776: (34 Cr L J 1070). There was a trial of the 
resps in that case by a Special Mag appointed' 
under Act 12 of 1932, which was supplemented 
by Central Act 24 of 1932. The Special Mag 
having acquitted two resps an appeal was filed 
by Govt under S. 417, Cr. P. C. The H. C. held 
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that no appeal lay because the S. 3 of Act 24 of 
1932 which gave the right of appeal stains 
only that an appeal shall lie to the H. C. from 
“any sentence”. In the present case S. 6 of 
the Ordinance does not say that the H. C. 
shall exercise appellate powers only in regard 
to sentences. It mentions Chap 31, Cr. P. C. 
as a whole without omitting S. 417. The Cal¬ 
cutta ruling also has no application. Thus, it 
is clear beyond doubt that an appeal lies to 
this Ct from the decision of the Special Judge, 
whether of acquittal or of conviction. 

(89) The resp’s next argument is that as 
the appeal has been heard by a single Judge, 
the entire proceeding is illegal. The defunct 
H. C. of the V. P. could hear cases either singly 
or in benches, but like many other H. Cs. had 
a rule for bench hearings of such appeals. The 
J. C’s. Ct Ordinance empowered the J. O. & 

' the Addl J. Cs., if any “to exercise all the powers 
either singly, or by a bench consisting of two 
or more of them”. But S. 7 of the Act 41 of 
1950, unlike the corresponding section of the 
ordinance provides that 
"the jurisdiction of the J. C. may be exercised 
by the J. C. or by any Addl J. C.” 

The Act did not envisage even the possibility 
of a bench, nor did it provide for any proce¬ 
dure to solve difference of opinion in the tench 
on the lines laid down in S. 98, C. P. C. or 
otherwise. In the meantime, Act 15 of 1950 has 
made, in modification of Art. 133 * 3) of the 
Constitution, single Judge decisions of the J. C’s. 
Ct directly appealable, if otherwise so, to the 
Supreme Ct. No doubt, it was ordered that 
till the J. C. frames fresh rules the rules of 
the defunct H. C. should continue in force, but 
after the passing of the Act the defunct H. Cs. 
rule regarding Bench sittings was obsolete. This 
matter was considered by me in the last week 
of October & to cure the anomaly, a fresh rule 
was made that “all cases will be heard by the 
Cts sitting singly unless otherwise ordered”. 
This was the rule when the appeal was 
admitted. As the Act stands, we could not 
have any other arrangement. So, there is no 
legal right of hearing by a Bench. 

'90) If this resp thought that it was ‘expe¬ 
dient’ that the appeal should be heard by a 
bench, then he should have prayed for it either 
on 17-11-1950 when he appeared, or on 5-1-1951 
when the hearing started. There were two 
Addl J. Cs. at that time, & there was time for 
the conclusion of the hearing by two, with tho 
third Judge available for a reference on lines 
indicated in S. 98, Civil P. C. in the event of 
difference, though in the absence of a provision 
in the Section of the Act, I have my own doubts 
about such a course. However, the third Judge’s 
Ct was to be abolished on 1-3-1951. Very shortly 
before it, towards the end of the hearing, resp 
1 for the first time on 13-2-1951 argues that 
there should have been a Bench. Even cn the 
ground of expediency, this could not be raised 
at that stage. 

(91) The right to appeal, or a particular pro¬ 
cedure on appeal, is not a fundamental, or a 
vested right. It is a statutory right & a matter 
of pure procedure. The legislature can, as in 
{lie Canadian case quoted by the resp himself, 
withdraw the right of appeal. It may, as in 
(he Central Act 24 of 1932 modifying the Ben¬ 
gal Act 12 of 1932, give right to one party & 
refuse it to the other. It can, of course, pass 


law or enable rules directing appeals t.o be 
heard by bench; & it can also pass laws making 
it impossible to hear appeals except by Single 
Judges. A vested right of an applt or resp to a 
particular procedure & a particular forum for 
appeal is something hitherto unheard of. On 
behalf of the resp, the American ruling 'Thomp¬ 
son v. State of Utah’ has been quoted; (1898) 
170 US 343. A trial by a jury of 8 was held 
to be illegal, because the law by which this was 
done was repugnant to the Constitution giving 
the right to be tried by a jury of 12 at the tinst 
instance. In our case, there is no fundamental 
right given by the Constitution that a party to 
an appeal before the H. C. is entitled to get it 
heard by a Bench & not by a single Judge. So, 
that ruling has no application here. 

(92) Yet another argument is that the law 

creating J. C’s. Ct is itself repugnant to Art. 
15 (1) of the Constitution, because while 

appeals of this class are heard elsewhere in 
India by benches, in the Part C States, the law 
enables, & even insists upon single Judge hear¬ 
ing. Since Art. 15 (1) of our Constitution for¬ 
bids any discrimination on the grounds of place 
of birth, this law itself is repugnant to the 
Constitution. I do not agree. If within the 
jurisdiction of this Ct, there is a law that 
appeals against the residents of Chhatsupur 
should be heard in benches, while those against 
residents of Rewa should be heard oy a sickle 
Judge, there is discrimination. Similarly, i t 
the J. C. frames rules that men of Rewa can 
be enrolled as advocates while men of Fanna 
may not be, there is discrimination. But, it is 
not discrimination in the sense of S. 15 (1) 
it under the Letters Patent & the rules of the 
Bombay & the Madras IT. Cs. certain class of 
appeals are heard by benches, &, under an 
Act of Parliament, the same class of appeals 
are heard by single Judges in Ajmer & Rewa. 
Therefore, the elaborate arguments on behalf of 
resp 1 that no appeal lies to this Ct & a single 
Judge is incompetent to hear it are without 
any force whatsoever. 

(93) In this Ct also, it has been repeated that 
there was no penal law in force at the time 
of the commission of the offence, that is to 
say between the 8th March & the 11th April. 
For one thing it is said that the I. P.C. & the 
Cr. P. C. were never in force in the Rewa State. 
For another, it is argued by Mr. Asthana on 
behalf of resp 1 that even if the I. P. C. or the 
Cr. P. C. were in force before the integration, 
the very formation of the new entity of V. P. 
had resulted in the automatic abrogation of 
all public including the criminal laws. According 
to Mr. Sehat Bahadur, the lawyer appearing 
in this Ct for resp 2, ‘the promulgation of the 
ordinance No. 4 of 1948 repealed by ‘implication’ 
all existent laws other than those given in 
proviso, so that it makes no difference even 
if the I. P. C. & the Cr. P. C. had been in force 
from before. Any way, according to both views, 
from 9-8-1948, there was a stage of no public 
laws in the V. P. The penal laws of Rewa 
State did not come into force by publication 
in the Raj Gazette so that the Ordinance No. 
4 of 1948 did not enact any penal laws. In 
December, some Ordinances were made which 
according to the resps did not amount to the 
enactment of criminal laws. In March, a notfn 
was made under the orders of the Raj Pramukh 
giving a list of the laws that were in force; 
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according to the resps these by themselves did 
not amount to legislation. Ordinance No. 20 
of 1949 made on 10-4-1949 amended ordinance 4 
of 1948 by the deletion of the words “published 
in the Rewa Raj Gazette”. This would mean 
that all the pre-existent Rewa Laws, whether 
published in the Rewa Raj Gazette, or not, 
were brought into force. According to the resps, 
an ordinance though technically primary legis¬ 
lation, unlike an act of legislature comes into 
force not when it is made but when it is 
published, which in this case was sometime in 
May after the commission of the offences. 

(94) The applt’s answer is that this is falla¬ 
cious & an attempt to create unnecessary con¬ 
fusion. The I. P. C., the Cr. P. C., the Evi¬ 
dence Act were in force for a very long time 
in the Rewa State both in letter & in spirit 
with such adaptations as were necessitated by 
the special “circumstances of the State”. The 
formation of the V. P. did not in any manner 


affect the operation of the Criminal Law in 
the Rewa State area. Nor were they repealed 
in any manner. As far as the Rewa State area is 
concerned, which since the integration became 
part of the United State of V. P. Ordinance IV 
of 1948 as well as Ordinance 20 of 1949 had no 
effect. These two ordinances extended to the 
‘rest’ of the Vindhya Pradesh certain laws that 
were 'already* in force in the Rewa portion. 
After August, 1948, the I. P. C. & the Cr. P. C. 
were explicitly adapted to suit the new set up, 
the latter by two adaptations one in December, 
1948 & the other in May, 1949, & the I. P. C. 
by a set of adaptations in September, 1949; but 
these were only formal declarations of the 
adaptations that were already inherent in the 
order that they should be applied with the 
adaptation to suit local circumstances. 

(95) From the reports of H. C. decisions 
published before 1948 & after it, I find that both 
before the integration & immediately after it 
the H. C. & the subordinate Cts of the Rewa 
State & of the V. P. respectively had been 
applying the I. P. C. as it was m force in 
British India. Before 1945, the highest Ct of 
Rewa was called the Chief Ct & its reports were 
not printed. Still, the applicability of thes Codes 
to Rewa has been questioned now P r °bably for 
the first time, & has therefore to be myestigated. 
We have not got any papers or publications 
earlier than 1907. The Rewa State Gazetteer was 
published by the State authonties m 1907, it 
reports that the I. P- C. & the Cr. P. C. were m 
force already with a certain specified modifi¬ 
cation in the I. P. C. specially noted there. 
Whatever might have been the position m the 
remote past, the entire matter was reconsidered 
by the Rewa State authorities m 1921 when 
the Judicial Dept was reorganized. The orders 
& the reports were printed & one copy is kept 
on this file. In those days all the powers of 
the ruler were exercised by a Maharaja Regent 
assisted by a council of regency. The order of 
the Maharaja Regent, who exercised all the 
powers of the Ruler is as follows (O. 4 of 1921, 

^ “Before, however, concluding the Regent 
wants to draw the attention of the Council to 
the fact that though the Penal & Cr. P. C. of 
Br. India are followed in the State there are 
certain rules in force which were drawn up a 
long time ago modifying the “British Codes. 
Most of these rules are “obviously unsuited to 


present conditions & in order to avoid confu¬ 
sion H. H. the Regent considers that those 
rules should now be cancelled & the Penal Code, 
Special Acts, the Code of Criminal Procedure 
& the Evidence Act, as at present in force in 
British India, should be introduced in the 
letter & the spirit with due adaptation to local 
circumstances. The Regent hopes that the 
Judicial Member will frame proposals & sub¬ 
mit them to the Council for its consideration 
with as little delay as possible.” 

If there was any doubt about the codes being 
in force in Rewa State, this is sufficient to 
clear it. This is in fact a legislative act by 
the Ruler as it is, it is declaratory. A feeble 
attempt was made, in the lower Ct to show 
that it was a mere recommendation. I do not 
see how the ruler can be recommending to the 
council of regency. It is the council of regency 
that recommends & as is clear from p. 17 of the ' 
report that the Maharaja Regent sanctions the 
recommendation. Thus at least after the 18-2- 
1921 there is no doubt that these codes were 
in force in the letter & in spirit with due adap¬ 
tations to the local circumstances. 

(96) There was a subsequent & rather super¬ 
fluous order by the Regent in 1922 (No. 6 of 
1922) ordering that this was an order & till 
modifications were made the entire I. P C. 
should apply with due adaptations. It runs 

thus: 

“It appears from several cases which have 
recently come to the notice of the Regent that 
there is some misapprehension as to the inter¬ 
pretation of para 10 of His Highness the Maha¬ 
raja Regent’s order No. 4 dated 18-2-1921. 

There appears to be an idea that His Highness’s 
order directs that the I. P. C., Cr. P. C., & the 
Evidence Act, as at present in force in British 
India should be followed in the letter & spirit, 
in so far only as no provision to the contrary 
exists in Rules, Customs or orders issued pre¬ 
viously to the issue of order No. 4. 

The Regent has carefully studied para 10 & 
can find no warrant for this interpretation 
which specifically lays down that most of these 
rules are obviously unsuited to present condi¬ 
tions & in order to avoid confusion His Highness 
the Regent considers that those rules should 

now be cancelled.The Regent is pleased 

to order that no order Hidayat etc. which con¬ 
flicts with the provisions of the I. P. C., 
Cr. P. C. or the Evidence Act shall be deemed 
to have any force to abate or supersede the 
provisions of those Acts in any way whatso¬ 
ever.” 

No modifications were made, the codes continued 
to be in force, read with such adaptations as 
were necessitated by the local circumstances. 
The resps have argued in this Ct that the 
copies of this order on the files placed before 
me are not admissible in evidence. Even if 
they are not looked into, it makes no differ¬ 
ence as Regent’s order No. VI of 1922 only 
explains the obvious. Still the point being 
raised I hold that the order is admissible. 
There are two copies. One is in the file of 
orders kept in this Ct & coming on from 1919 
& page numbered. But, the covering letters not 
being filed als’o there may be some doubt about 
its admissibility. The ether copy is in the simi* 
lar guard-file of orders kept in the old Ct of 
the Dy. Mag, Rewa, obviously opened after the 
re-organisation. The Regent’s order No. VI of 
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1922 is the second sheet in that file. On the 
back there is an endorsement numbered 3464 
of 1922 & dated 23-3-1922 forwarding the order, 
the signatory being Har Nath, Dy. Secretary for 
the President Council of Regency, Rewa. This 
is an official order passed by the proper autho¬ 
rity, & forwarded by the proper authority to a 
subordinate dept of Govt. So, this is a public 
document. Be that as it may, the Regent’s 
order shows clearly that from February 1921, 
onward the codes came into force in Rewa 
unmodified, except by way of adaptation to local 
circumstances. 

(97) Adaptation can be in two ways. It can 
be by verbal alterations in every one of the 
different sections. An equally proper way of 
making the adaptations is to mention in one 
enactment that such & such adaptations should 
be made; & after it, all the enactments con¬ 
cerned will be construed to apply ‘mutatis 
mutandis’. Adaptation either way, is an altera¬ 
tion of the form of law to suit a new context; 
while amendment proper is a change both of 
the form & the substance of the enactment. 
When one enactment says that whenever the 
word “Queen” is.used it should be read as “the 
sovereign of U. K. for the time being’, we have 
adaptation of the first kind. When in every 
place the word ‘Queen’ is used “sovereign of 
the U. K. for the time being” actually substi¬ 
tuted, we have adaptation in the second manner. 
Similarly, when as early as 1921, the Maharaja 
Regent, who was the Ruler for all purposes, 
ordered ‘adaptations of these codes to accord 
with local circumstances’, the Ct Were to apply 
the adapted law. By this the Cts were no more 
making new law than when they read “the 
sovereign of U. K. for the time being” in the 
place of the word “Queen” in many enactments. 
They only apply the adaptations that are now 
inherent. Thus It Is clear that all the time 
the I. P. C. & the Cr. P. C. were in force in the 
State of Rewa, & adapted to accord with local 
circumstances. 

(98) This in fact is not seriously challenged 
even by the resps. But as according to one of 
them, the very process of integration of 35 
States to form the V. P. creates a legislative 
vacuum & every law whether pre-existent, or 
not, in one of the units has to be enacted rle 
novo. To support this contention the resp 
has quoted from the recognized treaties on in¬ 
ternational law with special reference to State 
Succession & the decisions of the International 
Cts in the case of German residents in Poland. 
The constitutional position as far as the United 
State of V. P. is concerned is very simple. The 
Rulers had certain powers in regard to internal 
matters, but they were in no sense International 
persons nor has it been urged that they were. 
In August, 1947 each of them executed an In¬ 
strument of Accession, surrendering in regard 
even to internal administration certain of their 
legislative powers. The remotest semblance to in¬ 
ternational personality, if It existed at all, com¬ 
pletely disappeared with the Instruments of 
Accession. In April, 1948 when these 35 States 
integrated there was no State Succession, but 

. a union for administrative convenience, several 
administrative units integrating into one. The 
position is not different from the alteration of 
administrative units that have happened again 
& again in our country. Whether we call it 
Integration, or merger, or fusion, it is just like 
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the combination of the provinces of Oudh with 
what used to be called the North Western Pro¬ 
vinces to form the new United Provinces of 
Agra & Oudh. “Merger” technically so called 
is the absorption by one International Person 
of another, usually a smaller International 
Person, the first retaining its identity & the 
second losing it. “Fusion” technically so called 
is the combination of several such persons into 
one, all of them losing their identity & a new 
International Person coming into being. Finally, 
“Integration” technically so called is a similar 
combination, in which each of the units retains 
its identity as far as compatible with the joint 
purpose. If one must go into these in case of 
administrative convenience only, this is a case 
of integration. The Covenant of the second 
April says “to unite & integrate their terri¬ 
tories into one State.” 

(99) In such a set up each of the integrating 
units retained the laws in force there, unless 
expressly repealed or amended either by the 
Raj Pramukh, exercising his powers under Art. 
9 Cl. (3) of the Covt, or by the Parliament of 
the Union, or other competent legislative autho¬ 
rity. The common judiciary & the common 
executive were not to apply & to follow an 
altogether new set of public laws starting from 
vacua, but to apply & to obey such laws as were 
in force in the different integrating units at the 
time of their union & such as were made by 
the new legislaures from time to time. Any 
trace of doubt about the non-applicability of a 
vacuum theory is dispelled by the specific recital 
in the instrument of accession by the Raj Pra¬ 
mukh : 

“Nothing in the instrument shall effect the 
validity of any law for the time being in force 
in the V. P. or 'any part’ thereof.” 

Thus when the new set up of V. P. came into 
being the pre-existent laws of Rewa were in force 
in the Rewa component. Similarly, in other 
components there were pre-existent laws on 
various subjects. 

(100) In the end of July, 1948, the Raj Pra¬ 
mukh thought it advisable to introduce some 
measure of uniformity. Certain laws would 
already be uniform either because the integrat¬ 
ing units passed had already similar laws, or 
because they adapted the same laws from Bri¬ 
tish India. But certain other laws might be 
different. Besides, uniformity was not desirable 
in respect of Tenancy & similar Laws. Accord¬ 
ingly, the Raj Pramukh promulgated Ordinance 
No. 4 of 1948 on 31-7-1948. This ordinance is 
extremely simple. The operative section runs 
thus: 

“All Acts, Codes, Ordinances & other laws, 
& Rules & Regulations made thereunder, which 
have, by publication in the Rewa Raj Gazette, 
been enforced in the Rewa State, & continue 
to be in force, are extended so as to be appli¬ 
cable to the whole of V. P., ‘provided’ that 
nothing in this clause shall apply to any local 
law, rule, regulation or custom having the force 
of law, which relates to matters connected with 
land revenue or tenancy.” 

All that this enactment purports to do is to 
extend certain laws already in force in Rewa 
to the rest of the Vindhya Pradesh. The words 
used are “extended so as to be applicable to the 
whole of Vindhya Praesh”. It is just the same 
if it said “they are extended to the rest of the 
Vindhya Pradesh”, or that “they shall be appli- 
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cable to the rest of the Vindha Pradesh also”. 
All the three mean that the particular set of 
laws being already in force & continuing to be 
so in the Rewa area as before, now come into 
force in the rest of the Vindhya Pradesh as well. 
They would supersede any laws in those areas 
on the same subjects, which are repugnant to 
these Rewa Laws. But as far as the Rewa 
State is concerned this neither introduces new 
laws, which of course is unnecessary, nor abro¬ 
gates old laws, which is neither expressed nor 
intended in this enactment. This is clear, & I 
am altogether unable to accept the contention 
of Mr. Sehat Bahadur that this repeals all pre¬ 
existent Rewa Laws not coming under the cate¬ 
gory of laws published in the Rewa Raj 
Gazette; & that of Mr. Asthana that this is 
the first legislation by which any public laws at 
all are being introduced in the Vindhya Pra¬ 
desh to fill in the vacuum created at the 
moment of integration. 

(101) It is stated that the I. P. C. was not in 


enacted the ordinance No. XX (20) of 1949, 
he was aware of no lacuna. - ? 

(103) To interpret the Ordinance No. 20 of 
1949 on a lacuna theory is wrong. The Raj 
Pramukh having thought of introducing uni¬ 
formity, & having noted that Rewa was as big 
as all the other 34 States put together, wanted 
to extend the Rewa Laws to the rest of the 
V. P. as far as possibe. He omitted such laws 
as are covered by provisos to S. 2, Ordinance 
IV of 1948. Out of the rest, by Ordinance IV 
(4) of 1948 he extended such as were in force 
in Rewa State by publication in the Rewa 
Gazette; By the Ordinance No. XX (20) of 
1948 he extended the remaining Rewa Laws to 
the rest of the V. P. It is theoretically possible in 
some non-Rewa portions of the Vindhya Pra¬ 
desh they came into force only on 10-4-1949, super¬ 
sending the pre-existent codes on these subjects 
in those areas. But we are not concerned with 
them in the present case. We are concerned 
with whether these codes were in force in the 


force in the Rewa State by publication in the 
Rewa Raj Gazette. Nobody says that it was. 
In fact the I. P. C. & the Cr. P. C. & Evidence 
Act came in force in the Rewa State long before 
there was a Rewa Raj Gazette, which as it 
appears from the volume numbers was first 
published in October, 1930. If one likes, he can 
call them the non-gazetted, or rather the pre- 
gazette Rewa Law in force. As for the rest of 
the V. P., these codes were either already in 
force by the pre-covenant enactments of those 
States, or came into force by Ordinance No. 20 
of 1949. which extended another batch of Rewa 
laws. But we are not concerned with this 
question here. We need only note that neither 
Ordinance IV (4) of 1948 nor Ordinance XX 
(20) of 1949, which removed the phrase “by 
publication in the Rewa Raj Gazette” had the 
least effect on the laws in force in the Rewa 
area, nor have the least elfect in regard to the 
application of the I. P. C. & the Cr. P. C. which 
were in force all the time, & continued to be 
in force in Rewa after the integration. 


(102) Another argument is that the very word¬ 
ing of O. XX (20) of 1949 shows that the Raj 
Pramukh was aware of a lacuna . m O. .IV of 
1948. This is also incorrect. Even m Decembei, 
1948 he enacted two more Ordinances which 
show that the Raj Pramukh as a legislative 
authority, continued to act on the assumption 
fha* the I. P. C. & the Cr. P. C. were in force 
in the Vindhva Pradesh. The first is the Ordi¬ 
nance called Vindhya Pradesh Anti-Corruption 
Ordinance XII (12) of 1948 on the same lines 
as the corresponding Act in other. provinces & 
presupposing that the I. P. C. & in particular 
Ss. 161 & 165 were in force m the V. P. Tl.e 
other is Ordinance No. XV (15) of 1948 the 
Rai Pramukh made 137 express verbal adapta¬ 
tions of the Cr. P. C. In March, 1949, the Raj 
Pramukh ordered the publication of a list of 
laws in force in the V P. in which list items 
84 86 & 87 are respectively the Cr. P. C., the 
I. ’p. C. & the Evidence Act applied “mutatis 
mutandis”, in other words, “applied in letter & 
spirit with adaptations to ‘local circumstances’” 
as in the Regent’s order of 1921. These acts 
of the Raj Pramukh did not certainly amount 
to the enactments of these codes in Vindhya 
Pradesh. In fact, no enactment of them was 
necessarv at that stage. But they do show 
that while on 10-4-1949, the Raj Pramukh 


Rewa area at the time these offences were com¬ 
mitted; the foregoing discussion shows these 
were in force from very long before & were 
not automatically abrogated by the act of inte¬ 
gration, nor were repealed either by Ordinance 
IV (4) of 1948, or otherwise. 

(104) The ruling reported in ‘5 Rewa LR 
i7T has been placed before me. In that it was 
held that by S. 2, Ordinance IV (4) of 1948 that 
‘only’ those laws (Wahi Kanun) will be con¬ 
sidered to be “in force in the V. P. which have 
been published in the “Rewa Raj Gazette”. 
With all respect to that Ct, it is altogether 
impossible to agree. S. 2 nowhere says that 
‘only’ those laws would be in force in Rewa 
which have been formerly gazetted in the 
Rewa Raj Gazette. What it does say is that 
in tiie non-Rewa areas of the Vindhya Pra¬ 
desh i.e. the areas of the 34 other States sub¬ 
ject to the proviso certain Rewa Laws would 
come into force, they being those that have 
been published in the Rewa Raj Gazette. The 
mistake lay in using the word “Vindhya Pra¬ 
desh” where only the non-Rewa portion was 
meant. 

(105) There is another view point also. S. 28 
of the Vindhya Pradesh H. C. (Ordinance No. 
5 of 1948) enacts that 

“they shall apply the law for the time being 
in force in the United State of Vindhya Pra¬ 
desh’'. 

This of course, is obvious. It further enacts: 

“where no law is in force in the United State 
of Vindhya Pradesh concerning any particular 
matter the decision of that matter shall be 
according to the principles of the law in force 
in the U. P. of Agra & Oudh on the subject 
so far as it may be applied to the said United 
State & subject to such alterations as may be 
necessary in the circumstances prevailing in 
the said United State.’ 

In case I had found that the I. P. & the 
Cr. P. C. were not in force in the V. P. in the 
period in question, it would have been necessary 
for me to investigate how far the laws on 
the subject matter of this case in force in the 
U. P. of Agra & Oudh would be also law in^ 
force in the Vindhya Pradesh. The answe* 
would be in the affirmative; for, however 
usual it may be for the legislature by an omni¬ 
bus enactment to extend the entire body of law 
in one area to another, Cts will have to apply 
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the' law that the legislature directs them to 
■applv. However, I am not going into that ques¬ 
tion, because I find the I. P. C. & the Cr. P. C. 
.& the Evidence Act were ‘mutatis mutandis’ in 
force m Rewa, both when it was separate ad¬ 
ministrative unit before integration, & after it 
became a part of the new administrative unit 
called the Vindhya Pradesh. 

(106) The next heading of abstract point of 
Jaw is that, while the Special Judge’s Ct might 
have been competent to try the offences of 
criminal conspiracy under S. 120 (B) read with 
-S. 161, I. P. C., & Mohanlal’s demand of bribe, 
it had no jurisdiction to try resp 1 for the 
actual bribe taking & forgery committed at 
Delhi. The Raj Pramukh could not make extra¬ 
territorial legislation, & even if he could, the 
relevant adaptations of S. 4, I. P. C. & S. 188, 
Cr. P. C. came into existence respectively in 
September & in May 1949, & could not act retro¬ 
spectively. These points were raised in the 
argument before the lower Ct & have been ela¬ 
borated here. I find that the quantity of argu¬ 
ment on this topic is quite out of proportion 
to its importance. The forgery was purely in¬ 
cidental to the bribe taking so that a conviction 
under ss. 465 & 466, I. P. C. may not result 
in a separate sentence. Even upon the con¬ 
viction for the actual bribe taking as such, 
either no separate sentence is indicated or the 
sentence may run concurrent with that for the 
criminal conspiracy. Looked at that way, the 
question is purely formal. Yet another diffi¬ 
culty for resp 1 is that, in the event cf a clear 
finding that the Delhi happenings could in 
no event be tried by a Ct at Rewa he will be 
exposed to the further risk of a separate pro¬ 
secution at Delhi. If that finding is given at 
his instance, it is doubtlul if he could plead 
S. 531, Cr. P. C., which in view of the appli¬ 
cability of the Cr. P. C. in this local area & 
S. 5 (1) (c), Govt of India Act after 1947, 
would, in my opinion, otherwise be applicable 
to this case also. However, the question has 
been raised & very elaborately argued; I shall 
dispose it of as briefly as possible. 

(107) S. 180, Cr. P. C. does not come in for 
the consideration of the Rewa Ct’s jurisdiction 
for trying resp 1 for his doings at Delhi. Coming 
to S. 179 ,Cr. P. C., we have to examine how 
far the bribe-taking at Delhi is a direct conse¬ 
quence of the conspiracy at Rewa. Putting it 
in another way, the demand is made by one 
conspirator at Rewa, & as a consequence the 
other conspirator receives the bribe at Delhi. 
As for the forgery, it was not a part of the 
conspiracy, but it was an incidental doing of 

I one conspirator in pursuance of the conspiracy. 
Most H. Cs. nave held that for the applica¬ 
tion of S. 179, Cr. P. C. the consequence should 
form an ingredient of the offence itself. If the 
happenings at Rewa could not be the subject 
matter of a charge without the happenings at 
Delhi being an ingredient, then certainly the 
Delhi happening would be such a consequence 
as to be triable at Rewa itself. If, on the con¬ 
trary, the happenings at Rewa themselves form 
a complete offence, the fact of the Delhi hap¬ 
pening also being an offence committed in con¬ 
sequence would not matter for the purposes of 
S. 179, Cr, P. C. After 1913 criminal < onspiracy 
is a separate offence by itself, whether or not 
any offence is committed in pursuance of it. 
Though the legislature has used the word ‘‘con¬ 
sequence", the H. Cs. have drawn a line, so as, 
on the one hand, to prevent the escape of 
the offender because an essential ingredient for 
the charge was committed in another Juris- 
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diction, &, on the other, to save people from 
being dragged to remote jurisdictions simply 
because ‘some’ consequence has ensured there. 
A very considerable quantity of case law has 
been cited, but it is unnecessary to detail them, 
as I am following the view which is becoming 
more & more general. So, S. 179 by itself would 
not justify the trial of resp 1 at Rewa under 
the charge of actual bribe taking & forgery. As 
for the charge of conspiracy against both, the 
one under S. 161, I. P. C. against Mohanlal, S. 
177 itself gives jurisdiction to the Rewa Ct. 
General rules of logic, &, S. 10, Evidence Act 
no doubt enable the Ct, &, in fact call upon it, 
to examine whether the consequences & inci¬ 
dents at Delhi are corroborative to the exist¬ 
ence, & the nature of conspiracy itself. The 
law giving jurisdiction to the Rewa Ct to try 
resp 1 for his doings at Delhi, is in S. 188, 
Cr. P. C. & S. 4, I. P. C. The formal & explicit 
adaptation of S. 188, Cr. P. C. came in May. 
1949, & S. 4, Cr. P. C. came in September, 1949, 
the latter retaining only the provisions about 
the subjects of the V. P. with reference to the 
servants of the V. P. 

(108) The resp l’s argument is; Firstly, that 
neither the Maharaja of Rewa before integra¬ 
tion, nor the Raj Pramukh of the V. P. after 
it, could pass any enactment of this nature, 
acting extra-territorially; secondly, by virtue of 
the Instrument of Accession each in his turn 
divested himself of all law making power in 
regard to the subjects in list III of Sch. VII of 
the Govt of India Act of 1935; thirdly, S. 99 
of the Govt of India Act as adapted in 1947 
gave powers of extra-territorial legislation only 
to the Central Govt & any extra-territorial legis¬ 
lation by the Raj Pramukh, or the Maharaj 
Rewa, after the accession would be ultra vires; 
fourthly, absence of the Governor General’s 
assent to this extra-territorial provisions would 
make them inoperative; finally, these adapta¬ 
tions are such substantive provisions of law as 
cannot operate retrospectively, in view of Art. 
20 of the Constitution. 

(109) These grounds should be examined. At 
least from 1921, the I. P. C. & the Cr. P. C. were 
in force in the Rev/a State “with adaptations 
as were necessitated by the local circumstances ’, 
as already noted; so such adaptations are in¬ 
herent & their formal embodiment in words is 
only a declaratory enactment. Taking S. 4, 
I. P. C. as referring to Rewa or subsequently to 
the altered context of Rewa being part of the 
V. P. after July 1948, one can think only of 
this adaptation to Cls (2) & (3): 

"2. Any other subject to Rewa (or V. P.) 
within the Provinces of India. 

3. Any servant of the Maharaja (or Raj 
Pramukh of V. P.) whether a Rewa subject (or 
V. P. subject) or not within the territories of 
India.” 

Similarly, the adaptation to S. 188, Cr. P. C. can 
only be to this effect that 

“Any subject or servant cf the Rev/a State 
(or the V. P.) committing an offence in British 
India would be tried wherever found in the 
Rewa State (or V. P.) subject to a sanction by 
the Govt of V. P. or of Rewa” (which has 
taken the place of the Political Agent).” 

Looked at this way, the entire controversy be¬ 
comes unreal. 

(110) The argument is that the Rewa Maha¬ 
raja not being an International Person could 
not even in 1921 legislate extra-territorially. If 
by this is meant that acting directly, he could 
not compel the Govt of France, or Germany to 
extradite one of his subjects or servants, it li 
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correct. In such a case, the Govt of India or 
the Govt of U. K. as the International persons 
of which he was a subordinate used to do it for 
him. On the other hand, he could & always 
did, subject to the control of the Political 
Agent, proceed against his subjects or his ser¬ 
vants committing offences in British India & 
found there. If that should be called extra¬ 
territorial authority with reference to his own 
subjects & his own servants committing offences 
in British India, the Maharaja of Rewa had it. 
Even if I hold that Ss. 4, I. P. C. & 188, Cr. P. C. 
as adapted in so many words in May, 1949 & 
September, 1949 are not declaratory, but enact 
fresh principles, I am of opinion that the Raj 
Pramukh was competent to enact on these sub¬ 
jects & retrospective operation is not repugnant 
to Art. 20 of the Constitution. Within his own 
Jurisdiction, the Maharaja of Rewa had full 
legislative powers till he signed the Instrument 
of Accession. At the time of the making over 
of charge, the Maharaja of Rewa like the other 
different rulers made over all his executive 
as well as legislative powers to the Raj Pra¬ 
mukh. The Raj Pramukh in his turn executed 
an Instrument of Accession in July, 1948. By 
this he allowed the Central Govt to legislate 
on subjects in lists I & III, in other words, on 
central legislative subjects & the concurrent 
legislative ones. But, neither did the Maharaja 
in the Instrument of 1947, nor did the Raj Pra¬ 
mukh in that of 1948, completely divest himself 
of the legislative powers on the subjects of list 
III, or as for that matter even on the subjects 
of list (I). In fact, the only subjects upon 
which he did divest himself completely of legis¬ 
lative powers in favour of the Central Govt are 
those coming under certain specific heading in 
list I. In regard to subjects in list III with 
which alone, we are concerned here, the Raj 
Pramukh has his own powers concurrent with 
that of the Centre. This is further clarified 
dy the second proviso to Art. 3 of Instrument 
of Accession providing for the reservation of 
certain enactments for the Governor General’s 
assent. 

(Ill) Then the question resolves to whether 
adaptation to S. 4, I. P. C. & S. 188, Cr. P. C. are 
really repugnant to the provisions of anv 
earlier Dominion Law or existing law on this 
matter. In case it supplements or brings the 
law in one area in line with the law elsewhere, 
there is no repugnancy. Recently, a very com¬ 
mendable practice has grown of the legislative 
depts of the units, consulting the Centre in 
regard to every proposed legislation on a con¬ 
current subject; thus the Centre gets notice 
& can caution the Unit of any central legis¬ 
lation in contemplation But, such consultation 
is not a legal necessity; it is only a matter of 
convenience. Even the words in S. 99 “in¬ 
cluding extra-territorial legislation” is not in¬ 
corporated in the Raj Pramukh’s Instrument of 
Accession. “Extra-territorial” with reference to 
whole of India is understandable, extra-tem- 
torial with reference to a single administrative 

I unit is not of any significance. These two 
adaptations are not repugnant to existing cen¬ 
tral law but are just the bringing of the V. P. 
laws in line with that of the Dominion Legisla¬ 
tive. So there was no question of reserving 
them for the Governor General’s assent. 

(112) Apart from finding that these were in¬ 
herent, & the explicit adaptations in May & in 
September 1949 are purely declaratory, I find 
that these adaptations can, even if brought in 
| for the first time in May & September 1949, act 
retrospectively. Such a finding is unnecessary for 


the purposes of this case, but the question has* 
been raised & has to be answered. Art. 20 o t 
our Constitution & the corresponding articles la. 
the American & other Constitutions only say* 
that 

“no person can be convicted of any offence^ 
except for the violation of a law in force at the 
time of the commission of the act charged an= 
an offence.” 

“The law” here is one which enacts that by-’ 
doing such & such act the person shall suffer 
such & such loss of money, possessions, liberty 
or life. A law which says that a man commitr- 
ting an offence in place A may be tried in eu 
place B, is not a law which creates an offence; 
because it does not sa.y that for doing such &- 
such thing he shall be punished. The analogy 
of the law against bigamy given by the Special- 
Judge is inapt & misleading. If there was na 
law against bribery in the Vindhya Pradesh at. 
the period in question, & the law against bribery 
was enacted later on, Art. 20 of the Constitution, 
would operate, because it creates the offence. 
But if by a subsequent law the Ct at Rewa gets- 
jurisdiction, Art. 20 has no application. The 
new law does not create any offence, but is as- 
it were the lasso by which the Rewa Ct drags 
the offender into its jurisdiction. 

(113) A popular but by no means technically 
accurate way of saying this is “that a proce¬ 
dural law can act retrospectively, & a substan¬ 
tive law may not act so”. If by substantive law- 
is meant a law that creates an offence this in 
quite correct. The difficulty, however, is that 
the word “substantive law” & “procedural law” 
are used somewhat vaguely; & sometime the* 
same law which does not explicitly create an 
offence may remotely have such an effect. In- 
this connection the discussion contained in pj 
647, Etsqr. of Salmond Jurisprudence & p. 443** 
of Paton’s Jurisprudence are of interest. It i&- 
a fact that S. 188, Cr. P. C. has always been, 
called procedural law. It is also a fact that. 
S. 4, I. P. C. has sometime been called “th© 
substantive counterpart of that procedural law”. 
The former section is contained in a coda- 
mostly but not completely on procedure; the- 
latter is contained in a code which 
consists mostly though not wholly of pro¬ 
visions creating offences. So, even if by loose- 
usage we call S. 4, I. P. C. substantive law, lk 
is not substantive in the sense that it create* 1 
any offence. No body has got any fundamen¬ 
tal right either in a manner of procedure, or 
the choice of the forum, except that it should 
be reasonable & in consonance with the cons¬ 
cience of the community, &, under Art. 20, fur¬ 
ther that the act should ha/e been an offence- 
according to the penal law in foice at the time- 
of its commission. Thus even if the adaptations* 
came into force, subsequently to the offences,. 
Art. 20 of the Constitution does not in any- 
manner affect their retrospective action. 

(114) Finally, the position is taken that for 
one thing the charges in this case ere under- 
the Code enacted by Ordinance 48 of 1949 after 
the offences were committed, & therefore, must- 
fail. For another, the repeal section of that* 
ordinance, unlike the operative section, acted; 
retrospectively & created a legislative vacuum in¬ 
respect of criminal law with effect from 9-8-1948. 

(115) Ordinance No. 48 of 1949 dated 11-9-1949? 
does not enact a code. It enacts adaptations 
to the code that was already in force •— adap¬ 
tations to the code which I have held were really 
pre-existent — so that the ordinance is onJJ- 
declaratory. Even otherwise, these adaptation®* 
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& not the code i.e. the I. P. C. came into force 
on 11-9-1949. The charges have been worded 
Including the phrase “I. ±\ C. as adapted by the 
'Ordinance 48 of 1949”. If this is not declara¬ 
tory, the question would be whether any of the 
adaptations have a bearing on the charges, & 
if they have, whether they can act retrospec¬ 
tively. 

(116) I have already discussed the position in 
regard to S. 4 as explicitly adapted in this 
ordinance. Ss. 120 (B), 465 & 466, I. P. C. have 
not been adapted here. In Ss. 161-163, I. P. C. 
tne alteration is that the words Central or 
Provincial, occurring before Govt or Legislature 
which literally makes no difference. Another 
section we are concerned with is S. 21 defining 
“a public servant”. If the resp 1 who was the 
Minister in-charge of Industries in the Vindhya 
Pradesh at the time of the offence, & resp 2, 
»who was the Secretary in that Dept are not 
^public servants there is an end of the whole 
matter. But I do not see, how anybody could 
dream of arguing fn that line. The adaptation 
to S. 21 ' first’ removes ‘‘covenanted servants” 
.& substitutes “Ministers of the State”. It is no 
body’s case that resp 1 is being prosecuted as 
■a public servant by this definition. Why this 
adaptation was made, it is unnecessary for us 
to investigate, but it was to meet the situation 
that was common in these native States before 
1948. Then the highest civil servants of the 
State were called Ministers, though technically 
speaking they were not advising & aiding the 
Maharajas or the other executive heads, but 
they were actually executive officers. We are 
concerned with the definitions in S. 21 (ninth), 
which lays down “any officer in the service or 
.pay of the Crown (or State) for the purposes 
of any public duty”. Again in ‘ninth’ itself, 

“every officer whose duty it is as such officer 
snend any property on behalf of the Crown 
o* state & to investigate any matter effecting 
th> pecuniary interest of the Crown or State.” 
Th Minister in the pay of the Crown or the 
i Stafc to advise & to aid the Chief Executive in 
this «ase the Raj Pramukh, is undoubtedly an 
office, performing the public duty as defined 
, here. The Secretary, who is to carry out the 
orders n this behalf of the Raj Pramukh or the 
Mtniste in this connection is also a public 
•< servant. Again, in this case both of them were 
charged *ith the duty of creating either a new 
lease, or ordering the resumption of mining 
operations mder an old lease, & to investigate 
the pecuniiry interest of the State in its deal¬ 
ings with th Diamond Mining Syndicate. While 
the frame 0 f the S .21 would indicate that 

the various me illustrative & nos exhaus¬ 
tive, the wordiif of the differeut heads especially 
(ninth) &, (t«ntL i j a g0 elaborate & comprehen¬ 
sive that it virtv,fiy amounts to au exhaustive 
definition. Be t^t as it mav, the two reaps, 
dome under the cl^ 0 f the officers in (ninth) & 
in one sense (tenbh a i a0i 

[117] The argumei a3 f ar a0 J fi ave been able 
to follow is that the 1r( ] “Crown” by virtue of 
the Regent’s order o^gijj bad already been 
adapted as the Mahaj a 0 f R e wa”, or the 
"State of Rewa After 0 birth of the Vindhya 
•Pradesh the resps.. wti no t officers in tne 
Rewa State, but in ^^jgger entity of the 
Vindhya Pradesh <fc were iifo pay 0 f the Raj 
Piamukh. Thu is more pl&qg on words; for 


one thing the adaptation to local ciroumstanoea 
would automatically mean V. P. & the Raj 
Pramukh after the integration; for another, 
Bervice in & for the State of Vindhya Pradeeh 
in these two cases automatically includes service 
in & for the smaller regional entity of Rewa. 
So, it is altogether meaningless to contend that 
these two reaps, were not public servants. Afl 
far as the oharge3 go, there is nothing in them 
calling for the retrospective aotion of any of 
the adaptations given in ordinance 48 of 1949. 

[ 118 ] S. 3 of the Ordinance says that : 

“If Immediately before the oommenoement of this 
ordinance there is in force in the V. P or any part 
thereof any law corresponding to the I P.C. suoh law 
is repealed”. 

This logically follows from the preceding S. 9. 
I fail to see how from this it can be arpued that, 
not merely the pre-existing corresponding law 
other than the I P. 0., but the I. P. 0. itself 
was repeal-d with effect from August 1948. 
There is really no point in this argument. This 
finishes the discussion of all the abstract points 
of law raised in this case. 

[119] The result is that the appeal is allowed 
& the lower Ct.’s findings are set aside. Sheo 
Bahadur Singh resp. 1 is convicted unde* 
BS. 120 B, 161, I. P G. & Ss. 465 k 466, I. P. 0. 
Mohan Lai reso. 2 is coDvioced under 6s 120B, 
& 161, I. P C. In any event a serious matter, 
such failings on the part of public servants seem 
to getting to be a real epidemic now-a-days. In 
this oase the amount was very large, & the 
offenders occupied the very high positions of 
trust & responsibility. Detection, a practical 
impossibility in most cases was possible here, 
because the offenders were in a hurry, & Delhi 
chose itself as tbe venue Our history shows 
that such unscrupulous self-seeking on the park 
of persons in power bas invariably been followed 
by moral cbaos, political confut-ion leading to 
foreign invasions, defeats, & enslavement. In 
such circumstances, the obvious duty of crimi¬ 
nal Ct. is to apply its only instrument of punish¬ 
ment firmly & unshaken by false sentimentality. 
I sentence Sheo Bahadur Singh, who is as it 
were the senior conspirator, resp. 1 unde* 
3. 120B to the maximum substantive sentence of 

R. I. for three years. & to a fine of R8. 2,000 
(two thousands) with R.l. in default of payment 
for nine months. The actual taking of the 
bribe, though at another time & place, is the 
realised purpose of the conspiracy; so, while 
sentencing the same Sheo Bahadur Singh under 

S. 161, l. P. 0. to R. I. for 3 years, I order that 
it shall run concurrently with the substantive 
sentenoo under 8. 120B. I impose no sentence 
under 8s. 465, 406,1. P 0. As it were, the junio* 
conspirator resp 2, Mohan Lai, was also the 
official subordinate, further beholden to Sheo 
Bahadur Singh, for most of his official promo¬ 
tions. Still, asking for bribes for- the Minister ia 
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not at all a part of a Secretary’s duties; nor 
need he have shown his loyalty & gratitude by 
entering into an agreement to commit a crime. 
I sentence Mohan Lai under S. 120B, I. P. C. 
to suffer R. I. for one year, & to a fine of 
rupees one thousand with further imprisonment 
in default for nine months. His attempt to 
obtain the bribe was done at the same place as 
the conspiracy & immediately or shortly after 
it. So, I do not award any separate sentence to 
Mohan Lai under 8. 161 ,1. P. 0. 

[ 120 ] The bundle of notes (Ex. l) worth 
Rs. 25,000 which I am told is in safe custody at 
the Bank of Baghelkhand (Rewa) is forfeited to 
Govt. 

Appeal allowed. 

[G. N. 9.] 
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Mazbut Singh Sanbhar Singh—Applicant 

v. State of Vindhya Pradesh. 

Miso. Appln. No. 89 of 1950, D/- 4-1-1951. 

(a) Public Safety — Preventive Detention Act 
(1950), S. 3—Application of Act to prevent commis¬ 
sion of dacoities by gang — When permissible — 
Preventive detention solely on ground of relation¬ 
ship with dacoit -If legal. 

The Preventive Detention Act is for several emer¬ 
gencies, among which one is prejudice to the main¬ 
tenance of public order. Normally, a single dacoity or 
a number of dacoities cannot be held to affect prejudi¬ 
cially the maintenance of public order to an extent 
calling for the application of the Act. Such happenings 
are dealt with either under the penal provisions 
against the formation of gangs, preparations to commit 
a dacoity or dacoity itself, or under the preventive 
sections of the Criminal P. C. It is, however, possible 
that with a single, or a number of gangs, acting in co¬ 
ordination over extensive areas, maintenance of public 
order is to prejudiced as to call for application of this 
extra ordinary law. When the executive authorities find 
that activities of the gang are so wide-spread as to 
have virtually annihilated or completely disarmed the 
normal administrative machinery, they may invoke 
the Preventive Detention Act. _ [Para 8] 

• gAt the same time, the detaining authority should act 
bona fide, in other words, after a fair and unprejudiced 
consideration of the allegation. This is particularly so 
when one of the grounds is that the detenu is related 
to a proclaimed offender against whom there are seve¬ 
ral cases of dacoity. It is possible that by exercising 
pressure on a relation a really dangerous man can be 
controlled, especially in a primitive society where 
family and clan ties are very strong; but to punish or 
impose disabilities on a person solely on the ground of 
relationship is against all the principles of modern 
jurisprudence. There should be something more defi¬ 
nite. The allegation that he is co-operating with a 
dacoit is much too general. [Paras 9, 10] 

Preventive detention is not a device to evade the 
scrutiny of the ordinary criminal Courts into allega¬ 
tions that the detaining authority itself does not seem 
to believe. [Para 16] 

(b) Public Safety — Preventive Detention Act 
( 1950 ), S. 3 — Bona fides of detaining authority — 
Power of Court to ascertain. 

Although it is not open to the Court to scrutinize the 
correctness or the incorrectness of the allegations made 
by the detaining authority, yet it is entitled to know 
that the order is bona fide. [Para 16] 


Janki Prasad—for Applicant ; Advocate General — 
for the State. 

Order. —This is an application under s. 491 ,. 
cl. (l), Criminal P. 0 M and Art. 226 oi tha- 
Constitution by Mazbnt Singh, whose son Arjun- 
Singh has been under detention from 18-9-1960j. 
by the order of the District Magistrate, Gbhatar- 
pur, under s. 3, Preventive Detention Act. Out- 
of the six months period of the order, about 
three and half months have already elapsed.. 
This was because Arjun Singh was believed to 
be assisting one 

“Debi Singh and his gang of notorious dacoits in- 
their unlawful activities whioh prejudice the mainte¬ 
nance of publio order.” 

The grounds served on him are the following-r 

‘‘You are the nephew of Debi Singh dacoit, and yon 
oo-operate with Jhellu Singh, brother of the said Debi 
Singh, and associate with and assist him in his aot of 
helping the gang of Debi Singh by transmitting infor¬ 
mation and disposing of looted property.” ^ 

[2] It may be noted even here that Debit 

Singh, and a number of his associates are repor¬ 
ted by the executive authorities to be a formi¬ 
dable gang operating on a large scale in certain 
Bundelkhand areas in particular Cbhatarpur, 
Tikamgarh and the adjoining area9 of-C. P. 
U. P. and Madhya Bharat. Debi Singh himBelf, 
and many other under trials along with him* 
are proclaimed offenders after an escape fronj 
jail custody- In regard to Jhellu Singh, Debi 
Singh’s brother, it is stated by both the parties 
that he is also a detenu on grounds similar to 
these. In faot. on 15-9-1950 the District Magie 
trate at Chhatarpur, seems to have order4 
detention in 20 cases corresponding to N03. 9 6 - 
845 . This seem3 to be a test case. / 

[3] As this is an order under S. 3 (l) (a7(ii)»- 
by the District Magistrate exercising his j* wers 
under sub cl. ( 2 ) of the same section no Ques¬ 
tion arises of reference to Advisory Bo?d. The 
affidavits do not alto disclose whe tfer an y 
representation was made, but it is said^n behalf 
of the applicant that a representation*’®^made, 
but has not been heard of any mf 6 - If ai *y 
representation has been filed it has V® 11 rejected. 

[ 4 ] The applicant admits that Singh is 
a near agnate of Debi Singh, M^but Singh's 
father and Debi Singh’s father > i33 g brothers. 
The grounds begin by pointing ^ this relation¬ 
ship, which according to the aPlicant has un. 
necessarily prejudiced the exd 3 ^ 6 authorities 
In regard to the allegation a> u ^ Jballu Singh's 
activities in particular, and^b 0 gang in gene, 
ral. it is pointed out that n^s^c 00 are given, 
and the sweeping staterne* that the detenu is 
associated, transmits inf< Jia ^ on » and disposes- 
of looted propetty is b»d on mere prejudice. 
Association with prov 4 dacoits can justify 
charges under s. 399. Penal Code, dispos¬ 
ing of looted propel * 0 an offence under 
S. 412 , Penal Code, a? transmitting information, 
comes under the de ation of harbouring as given. 
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in S. 62 A, Penal Code., and the person doing this 
would he liable to a sentence of seven years under 
S. 216-A, Penal Code. The applicant’s argument 
is that, in case Arjun Singh has committed any 
of these acts in the past, he should be prosecuted 
and given a chance to defend himself. If the future 
possibility is thought of, there is Beotion 110, Ori- 
minat P. 0. which again enables a Magistrate to 
bind down not merely for 6 months, bub for three 
years, anybody, who assists a gang of dacoits, dis¬ 
poses of looted property, or harbours them, or 
helps them by transmitting information. 

[5l According to the applicant, the Distriot 
Magistrate’s failure to proceed under the regular 
law of the land, was mal i fide, and actuated by 
the sole purpose of avoiding judicial sorutiny of his 
opinion. 

[6] It is further pointed out that Arjun Singh 
had been proceeded against under 8. 110 , Criminal 
P. 0., but had to be discharged sometime in Decem¬ 
ber 1949. Daring the nine months between that 
discharge and the present order, it is said that the 
applicant’s son has committed no act of this des¬ 
cription. If he has, the authorities should have 
proceeded against him under substantive sections 
of the Penal Code or s. 110 , Criminal P. C. 

[7] The detention being mala fide and un¬ 
justified, the applicant prays that he should be 
released. 

[8] The Preventive Detention Act is for several 
lemergencies, among which one is prejudice to the 
[maintenance of public order. Individual crimes of 
voilence, such as riot, robbery, daooity, or murder 
cannot be held to affect public order as a whole. 
But if the actual or probable acts of violence, are 
part of a system, affectiDg the entire country or 
considerable areas, then we oan hold that such an 
emergency has arisen. The most obvious case is 
wheD, in pursuance of certain political aims, or 
towards the realisation of a particular economic 
system, a number of people with the same ideas 
begin to break the peace and use violence all over 
the country. Normally, a single dacoity or a num¬ 
ber of dacoities cannot be held to affect prejudi¬ 
cially tho maintenance of publio ordor to an extent 
oalliDg for the application of the Preventive 
Detention Act. Such happenings aro doalt with, 
either under the penal provisions against tho forma¬ 
tion of gangs, preparations to oommit a dacoity or 
dacoity itself, or under the preventive seotions of 
the Criminal P. C. It is, possible, that with a 
single, or a number of gangs, acting in co-ordina. 
tion, over extensive areas, maintenance of public 
order is so prejudiced as to call for application 
of this extraordinary law. When the executive 
authorities find that activities of the gang are so 
widespread as to have virtually annihilated or 
completely disarmed the normal administrative 
machinery, they may invoke the Preventive Deten¬ 
tion Act. 

[9] At the same tims, the detaining authority 
/should act bona fide , in other words, after a fair 


and unprejudiced consideration of the allegation. 
This is particularly so, when one of the grounds, 
and in fact, in the present |instance, the only 
speoifio ground, is that the detenu is related to a 
proclaimed offender, against whom there are several 
cases of dacoity. It is possible that by exercising 
pressure on a relation a really dangerous man can 
be controlled, especially in a primitive sooiety 
where family and clan ties are very strong; but to 
punish or impose disabilities on a person solely on 
the ground of relationship, is against all the 
principles of modern jurisprudence. There should 
be something more definite. 

[lol In this case, it is alleged that there is 
something more definite, bat the exact particu¬ 
lars have not been given. The allegation that 
ho is co-operating with Jhallu Singh is muoh tool 
general. We do not even know, if Jhallu Singbf 
himself is a proclaimed offender in any dacoity 
case. As for the other allegations a proceeding 
under s. 110, Oriminal P. C, upou similar mate¬ 
rials bad to be dropped. If during the nine months 
between the dropping of proceedings and the order 
for detention any similar acts bad been committed 
or prepared, it was open to the Distriot Magistrate 
to start fresh proceedings under the sameeeotion. 
Asked to explain why this was not done, the learned 
Advooate General stated that there was insufficient 
evidence for proceeding under either the Penal 
Code or S. 110 , Criminal P. C. In these circum¬ 
stances, such a detention is mala fide and cannot be 
supported. 

[Ill Recently, there have been a large number 
of rulings by many High Courts on this ard similar 
questions. The ruling reported in In re Devata 
Lakshminarayana, a.I.R. (37) 1950 Mad. 266: (1949-2 
M. L. J 711) is to the point. There a detenu was at 
the first instance arrested under the Explosive 
Sub3tauc83 Act, but a month later he was served 
with an order detaining him under the Madras 
Maintenance of Public Order Aot, whioh was the 
law there on the preventive detention before the 
central enactment. The third Judge, upon reference 
from a dissident Bench held that 

“the Government’s having 'abandoned the intention 
of pro3eouting tho oase initiated against the detenu, 
was undoubted proof that it did not believe in the 
truth of those allegations. If the Government were 
really serious about the oharges lovellod against the 
detenu, they could have easily proseouted him under 
the Act, and his liberty would have been deprived for u 
muoh longer period than in the detention. This conduot of 
the Government was in the opinion of the High Court a 
basis for inferring lack of good faith. Tho law of preven¬ 
tive detention was not intended for such cases.” 


Ilia] A similar case has been reported from the 
East Punjab. Janki Das v. Imperator, a i.r. ( 37 ) 
1950 E. I\ . 172 : (61 cr. L. j. 888). In that oase a 
person was detained on the ground that he was con¬ 
ducting a malicious propaganda against the 
Javiaiat.ululma and the Muslims and was at¬ 
tempting to deepen the differences between the 
displaced persons at Delhi and the Muslim resi 
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dents. The East Punjab High Court held that 
preventive detention was not proper in such a case. 

'‘If the D. M. is of the opinion that the detenu had 
started malicious propaganda and had issued posters, which 
according to him were objeotionabie from the oommunal 
point of view, then it was open to him to take aotion 
against the detenu under the proper section of the Penal 
Code or of the Criminal Procedure Code The law of 
preventive detention is not intended to suspend the ordi¬ 
nary oriminal tribunals of the land,or prevent them from 
exercising their ordinary jurisdiction. In such a case the 
action of the executive authority is dehors the objeot of 
the law, and the detention is illegal.” 

[12] The learned Advocate General has placed 
reliance on the ruling reported in Muzaffar 
Mahmood v. The Grown , A.I.R. (37) 1950 Sind 18 : 
(51 Or L. j. 716). That was a case of detention 
under the Sind Maintenance of Public Safety Act 
on the ground that “the detenu was a member of a 
gang of riaooifcs and an associate of dangerous 
criminals”. It is not char whether in that caBe one 
of the grounds whs relationship with a well-known 
dacoit. and gang-leader, or whether the detenu had 
been proceeded against without euocess under 
3. no, Oriminal P. C. The High Court of Sind 


possibly be the intention of law that suoh a thing 
should happen, 

[16] This Court does not claim to scrutinize the 
correctness or the incorreotness of the allegations 
made, but it is entitled to know that the order is 
bona fide. Preventive Detention is not a device to 
evade the scrutiny of the ordinary Oriminal Courts 
into allegations that the detaining authority itself 
does not seem to believe. There may be occasions 
on which the activities of a gang of daooits are so 
widespread as to call for the application of the 
Preventive Detention Act; but the preventive 
detention cannot be a substitute, for the proper 
provisions of the Indian Penal Code, or of B. 110, 
Criminal P. 0. or a means of preventing a detenu 
from getting a hearing at all. Preventive detention 
is indicated for cases that cannot be dealt with by 

the ordinary law of the land. 

[17] In short the result is that the detention o! 
Arjun Singh under 8 3, Preventive Detention Act, 
is held to be illegal and he is ordered to be released 
forthwith unless wanted in any other oase. 

[18] I certify that this involves a substantial 


held that 

“a detention in these circumstances was not illegal, nor 
was the High Court prepared to hold from the more fact of 
the detaining authority choosing this course instead of 
proceeding uuder the Penal Code, or the Chap. VIII of 
Criminal P. C. that the detention was mala fide. It was 
for tbe detenu to prove mala fides, and as he did not prove 
•it, the detention was held to be valid.” 

[13] On fch's basis it is argued by tbe learned 
Advocate General that this detention also should be 
held to be valid, even though the ordinary oriminal 
Courts have not been approached. 

[14] For one thing, the Sind report does not 
chow the two important speoial circumstances of 
this case; For another, at least since 26-1-1950 we 
have been following a set of principles based on the 
Constitution as interpreted by the High Courts and 
the Supreme Court; principles which have not been 
fully recognised in Sind. So, I have to follow the 
principles laid down in the Madras and the East 
Punjab rulings. 

[15] Even looking at the case from the common- 
sense view point, it is difficult to accept the good 
faith of the detention order. Good faith in the 
present case means good faith in the legal een3e, 
though there is altogether no doubt that the 
detaining authority is actuated by honest belief in 
the detenu’s association with dangerous daooits, 
and of preventive detention being the only method 
of stopping it. All the same, the detaining autho¬ 
rity is a human being and likely to commit mis¬ 
takes. On the procedure adopted here, once a 
person is a relation of a well-known dacoit, he is 
finished either way. If there is sufficient evidence 
against him, he is proseouted, and either convicted 
under a section of the Penal Code, or bound down 
under S. 110 , Criminal P. C. If there is no evi¬ 
dence, he is again detained under the Preventive 
Detention Act, the detaining authority purposely 
avoiding the ordinary criminal Courts. It cannot 


question of law. 
V.B.B. 


Release ordered . 
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Ram Bhau Chhabbu Ram & another — Deft** 
_ Appcts. v. Raj Bhan Singh d otters PltfS • 

> _ 7? g c 7) C, 

Civ. Miso. Appln. No. 6 of 1951, D/ 20-5-1951. 

(a) Const. Jnd., Art. 132(1) - Question as to inter¬ 
pretation of Constitution—Law of pre-emption whetner 

repugnant to fundamental rights. 

The question whether the law of pre-emption la repu¬ 
gnant to the fundamental right given in Art. 19 (1) (I)» 
one involving tbe interpretation of a provision of the Cons¬ 
titution; & therefore the matter involves a substantial 
qaestion of law appealableunder Art. 132 (1). [Para 4] 

(b) Const Ind., Art. 132 (D—Substantial question ol 
law — Applicability of principle of pre emption by 
vicinage to entire mouza — Not tubstantial question. 

Though it is moat desirable that a sort of oaet-iron rule 
should be laid down by the highest Ct. on tbe question 
whether the principle of pre-emption by viomage should 
apply to entire mooza, the very nature of tbe question 
makes it impossible. It is always one of reasonableness 
with reference to the circumstances of each case, the area 
sought to be pre-empted, the length over wh'oh there is a 
vioinage, the facilities for cultivation. & the like*. So it can¬ 
not be certified that this is a fit ease for appeal to the S 0. 
or that it is a substantial question of law. [Para 0] 

Lai Gurprasanna Singh—for Appcts. ; Lai Yadavendra 
Singh— for Resps. 

Judgment. —This is an appln. for certificate to 
appeal to the S. C under Arts. 192 & 133 (1) (o)» 
The appln. has been filed well after the disposal^ 
of the appeal in this Ct. on 18 12-1950 so, the op-« 
posite party has been noticed & has been htard. s 

[2] The appot. was the purchaser deft, in a sail 
for pre-emption. The pltf. won the suit whereupon 
the appet. filed an appeal to this Ct._wbich was 
dismissed on 18 12-1950. There waa practically n 
controversy about the facts, & in any case, we are 
not concerned with them. The two points of 
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Bought to be made by the appot. were; firstly, that 
the law of pre-emption is repugnant to Art. 19 (l) 
(f) of the Constitution & is not Baved by cl. 5 of 
that Article. Heoondly, the right of pre-emption on 
the groui d of vioiDage should not be granted so as 
to cover entire mouz*s or considerable areae. On 
the first point, this Ot.’s deoision was that in certain 
oiroumstancea, the law of pre-emption oan be in the 
interest of the general public. On the second point, 
it was held that on ihe one hand, no rule can be 
laid down & each oase would depend on its own 
Circumstances; on the other hand, in this particular 
case, the viomage is over a length that is consider¬ 
able in proportion to the area involved. 

[3] As far as the general question of the applies, 
bility of Art 19, this Ct’s opinion is recorded in 
para. io of the judgment thus: 

"Finally, (be question is raised about the validity under 
the new constitution of all laws of pre-emption. Art. 13, 
no doubt, says that any law, which in that article inoludes 
ouatom, which is repugnant to the fundamental rights, of 
Part III, would not be valid to the extent of euoh inconsis¬ 
tency. Art. 19 (1) (f) gives the right to everybody to 
acquire, hold A dispose of property. Pre-emption restricts 
that right in the sense that the vendor is obliged to sell 
preferentially to a particular olass of customers, if they are 
willing to pay the same consideration. It also compels the 
purchaser to reoonvey certain properties to the pre-emptnr. 
Bo far, it ie a restriction on the right given by Art. 19 (1) 
(f). However, this is a restriction in the interest of the 
general public, because pre-emption enables the property to 
be used in the moat convenient manner & eliminates, or at 
least reduces, the ohanoes of friotion between owners ©f 
adjoining properties, or oo-sharers. No doubt, the advan¬ 
tages of pre-emption are greatest in.simple agricultural 
communities, or village settlements; as the community be¬ 
comes more advaooed economically, & towns & industries 
develop, the advautage of pre-emption decreases. There may 
even be a stage, in whiob the advantages are more than 
neutralised by the disadvantages, Over most of this state, 
we are still In the stage of agriculture, & village eoonoray, 
where pre-emption gives a balanoe of oonvenienoe. On«that 
view, it is.a reasonable restriction justified by Art. 19 
cl. (6) So I am not prepared to hold that pre-emption as 
Buoh violated the provisions of Art. 13,” 

[ 4 ] Though the right of pre-emption by law or 
custom is recognized in many parts of the country, 
this particular question has not yet been taken 
up in any of the H. Ots or the S. C. One reason is 
the possibility that pre-emption suits like the pre¬ 
sent one based on sales after 26-1-1950 might not 
have reached the stage in whioh they could have 
come up to the H. Cts. or could have been taken 
farther up Be that as it may, the question whether 
any law of pre-emption is repugnant to the funda¬ 
mental right given in Art. 19 (1) (f) is one involving 
the interpretation of a provision of the Constitution; 
so, I certify that this matter involves a substantial 

^ question of lav appealable under Art. 132 (0. 

V [6l Coming to the second point, the argument is 
ntained in paras. 8 & 9 of the judgment: 

‘‘The next question is, whether the principle of pre¬ 
emption by vicinage should apply to an entire Mouza. 
There is no qualification In the Rewa Pre-emption Act. but 
^ftfbe Agra Pre-emption Aot & in some rulings based on 
wf 3ome limitations have been indicated. For example, if 
an estate oonsists of several Mahali of Mouzas vicinage in 
one of them oannot give a right of pre-emption in regard to 
the others also. This point does not arise in this oase, 


Again, there are several rulings to the efleot that, wi/ 
considerable areas are oonoerned, vicinage over a era 
stretch of land oannot give a right of pre-emption. / 
example, when a Mouza or a block of a few hunt/ 
aores, is being sold, the holder of a small field adjoiniif 
small portion of this block oannotolaim pre-emption.) 
diffioulty is that while the matter is olear in ext/ 
oases, we have no cast-iron rule for ordinary ones. In t 
old Allahabad ruling the word used is “entire MaiiZa 
elsewhere the word used is “considerable areas”. J/ the 
pltf. has vicinage only on an inconsiderable boundary of a 
large Mouza, theD obviously it will be unfair to gl/e the 
rlgbtof pre-emption. If on the other hand, there is heinage 
over a good portion of aMouza’a boundary, & the Jlpuza is 
small, the right of pre-emption will have to be applied. In 
the present oase, the Mouza is small, & happen? to have a 
separate number only beoause part of the parent Mouza,. 
was granted to the predecessor in interest of the deft, 
seoond party. “The vicinage is over a considerable leDgth, 
both in the north & in the south-east. Therefore, this is a 
oase iD which pre-emption can be claimed on the grounds 
of vioinage.” 

[6l Though it is most desirable that a port of ? 
casS-iron rule is laid down by tbe highest Cfc., thej 
very Dature of the question makes it impossible. It 
is always one of reasonableness with reference to 
the ciroumstances of each case, the area tought to 
be pre-empted, the length over which there is a 
vioinage, the facilities for cultivation, & tbe like. 
So, I am not prepared to certify that this is a fit 
case for appeal to the S. 0. & this is a substantial 
ques'ion of law. 

[7] In the result, the certificate is given on point 
NO. 1 under Art. 132. 

D.R.R. Application allowed. 

[G. N. 11.] 
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Krishnan J. 0. 

Hemchand & others — Appcts. v. State of 
Vindhya Pradesh & others. 

Civil Miso. Applns. Nos. 53, 54 & 55 of 1950 v Dl- 17 ?. 
1951. 

fa) Sales Tax -Vindhya Pradesh Ordinance No. 2 of 
1949, S. 1 (2)—Chief Comr. bringing Ord. into opera- 
tion by notfn. in 1950-Validity of - Distinction bet¬ 
ween "Existing Law”, “Law in force” & "Law in 
operation.” 

In pursuance of Art. 9(3) of the Covenant for the forma¬ 
tion of the United State of Vindhya Pradesh, 1948. tne R a j 
Praraukh oould make Ordinances which were not subject 
to th* same restrictions whioh were imposed by S. 42, Govt, 
of India Act, 1935 or are imposed by An. 123, Const. Ind. 
The Vindhya Pradesh Ordinanoe No. 2 of 1949 imposing 
sales tax was made by the then Raj Pramukh on 10 1 
1949. By virtue of S. I (3) of the Ordinance, it came into 
fore* on 25 M949 when it was published in the V. P. 
Gazette. Later on the administration of the United State 
of Vindhya Pradesh wag placed under the charge of a 
Chief Comr. & by S. 5 of tbe VlDdhya Pradesh (Adminis¬ 
tration) Order, 1950 it wan provided that all laws in force 
in Vindhya Pradesh should continue in force until repeal¬ 
ed or amended by a competent legislation. Thus the V. P. 
Ord. No. 2 of 1949 continued to be both an existing law 
& the law in foroe. 

There are three stages in whioh the law touohes the 
oitizens. The first stage is the legislation when the law 
comes into existanoe. Secondly the law may provide when 
it comes ioto force and thirdly It may itself prescribe a 
future date on which it may begin to operate or may pro- 
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vide that it will begin fc3 operate after some adminstra- 
tive order. [Para 6] 

In January 1950, the Chief Comr. purporting to aot 
u/S. 1 (2) of the said Ord. issued a notfn. whereby he ex¬ 
tended the Ord. to the Vindhya Pradesh. It was contended 
'that the law under which the Chief Comr. was acting was 
not in operation in January 1950 : 

Held that the Chief Comr. was oompetent to put the 
Ord. into operation by an order published in the V. P. 

Gazette. [Para 7] 

(b) >Sales Tax—Vindhya Pradesh Ordinance No. 2 

of 194A S. 6 (2)—Sch. 2—Amendment of—Validity. 

ChanVes introduced in Soh. 2 of the Ordinance relating 
to the enumerations of articles exempted from sales tax 
without duly following tbe procedure laid down in S. 6 
<2), that is, withDut giving due notice of one month in the 
Gazette, are invalid. [Para 8] 

Lai Pradumna Singh—for Appcts.; Advocate General 
—for the Govt, 

Judgment. —The two appln. respectively by 
Hemchand & Ram Vishal are exactly of similar 
nature & have been heard together. A third appln. 
of the same nature was subsequently filed but 
notices were not issued, as the question there is 
identical with that in the two 

[ 2 ] These two applns. are against the opposite 
party, Govt, of V. P„ the Chief Oomr., & the 
Sales Tax Comr., for a direction of the nature of 
prohibition or mandamus against the Sales Tax, 
"which is being levied from 1-4-1950. 

[3] Tbo first question is whether tbe order of the 
Chief Comr. that a sales tax will.be levied is intro, 
vires : secondly, whether certain changes intro¬ 
duced in the Sch. II of exemptions were properly 
made. 

[43 Taking up the main question, the appcts. 
urged that the law under which the Chief Comr. 
was acting was not in operation on 1-1-1950; &, 
further, that in the absence of parliamentary legis¬ 
lation, the Ordinance has long since ceaeed to be 
law. Again that the Ordinance is unconstitutional 
and the Central Govt, not having enforced it in 
any other part of the C States, its enforcement in 
this State i9 improper. 

[5] I shall examine these grounds. The law on 
the subject is contained in the V. P Ordinance 
No. 2 made by the Raj Pramukh upon 10 11949 
& published in the Gazette on the 25th Jan. This 
Ordinance applies to sales of articles other than 
coal which is governed by a separate Ordinance. 
Section l, cl (3) jf 'hat Ordinance provides : '‘that 
it shall come into force on the date it is notified 
in the Govt Gazette”. Furher, between its com¬ 
ing into force & its becoming operative, some 
secondary legisla'ion by Govt, was necessary. 
Section l, sub s. (2) states: “it shall extend to such 
areas as may be nonfied by the V. P. Govt, in the 
Govt Gazette 1 '. The position is that on 1 - 1 .1950, 
this Ordinance was in force in the State of V. P. 
but had not yet been put into operation by the Govt, 
of "V. P. By virtue of the Central Govt Order 1 
No. 263P published in the Gazette on 27 12-1949* 

’Tbie Order is called the Vindbya Pradesh (Adminis¬ 
tration) Order, 1950. The Order is made on 29-12-1949 & 
is published at page 2731 of the Gaz. oi Ind.. Extraordi¬ 
nary dated 31-12-1949.— Ed. 


this law like other laws in force in the V. P. 
continued in foroe even when the V. P. became 
a part O State under the Chief Comr. If it had 
been an Ordinance by the Governor-General, it 
should have been replaced by a legislative enact- 
ment within 6 months as provided by 8. 42, Gov¬ 
ernment of India Act. This not being an Ordinance 
by the Governor General or the President, the 6- 
months or the 6-weeks ruling has no application 
The Raj Pramukh whose legislative authority is 
derived from Art. 9 (3) of the Govt, forming the 
V. P. could make Ordinances till the formation of 
a Constitutent Assembly for that State. There is 
no rule in the Covenant corresponding to S. 42, 
Govt, of India Aot or Art. 123 of the Constitution. 
Further, by virtue of the Central Govt.’s Order, 
it continued to be in force even after the Raj 
Pramukh retired & the Gfaief Oomr. took his place. 

In view of S. l, ol. (3) of the Ordinance I have 
held that it was law in force. In faot, in a case 
like this, the law in force & the existing law are 
one & the same. Both of them necessarily imply 
that the law oan be put into operation without any 
more enaotment by the legislative authority; in 
other words, without what we can oall further pri- 
mary legislation. Its operation may be held in i 

abeyance either for a specified period of time or 
pending some order by the executive authority, or, 
in other words, pending secondary or “administra¬ 
tive” legislation. In the Central Govt.’s O. No. 263P 
the marginal note of S. 5 speaks of the “existing 
law” the holy of section speaks of law in force; 
both phrases being used in the same souse. It is of 
interest to examine some of tbe articles of tbe 
Constitution, the third reading of which was com¬ 
plete before the promulgation of the said order, 

Arts. 13 & 372 speak of “law in force;” but the 
marginal note of tbe latter speaks of ‘‘existing law” 
exactly as does 8. 5 of the Central Govt/s Order. 
Moreover, Expl. no. 1 to Art. 372 makes it dear 
that the law in force need not be actually in 
operation cither at all or in particular areas. In 
Art. 366 (10) of the Constitution “existing law” is 
defined & not the “law in force.” 

[6] We may, as it were, speak of three stages 
in whioh the law touches the citizens. The first 
stage is the legislation or a corresponding aot by 
the proper authority. After that the law comes 
into existence at all events. It may itself prescribe , 
a future date on whioh it may begin to operate or 
it may provide, as in the present case, that it will * 
begin to operate after some administrative order * 
or secordary legislation. But the very making of 
an enactment brings it into foroe without neoessa-^ * 
rily bringing it into operation. In the cage of oc/ 

No. 2 of 1949, the law itself provides that it came 
into force with its publication. jjj 

[7l I am aware that in some older enaotinejite 
a slightly different terminology is folld. By'jjva/ 
“coming into foroe” is meant there “the coming - 
into operation.” For example, the Limitation Act \ 
was paEsed in August, 1908 but it was provided 
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at it should oome into operation on 1-1.1909. 
rom the view folld. in the Constitution it in 
3 order 269P of the Central Govt, & in Art. 872 
I the Constitution, the Limitation Aofc was both 
isting law & law in force from August, 1908; but, 
s coming into operation was deferred till 1-1-1909. 
ut, in that section, the words used are “that it 
ould come into force on 1-1-1909.*’ It is immate- 
^ial which terminology is folld. by draftsmen but 
ihe distinction should be clear. On that view, Ord. 
|N 0 . 2 was existing law from 10-1-1919 till 25-1-1949. 
ton that day, it became the law in force. But it 
(was to come into operation on a subsequent date. 
I The Chief Comr. was quite competent io put it 
(into operation by an order published in the V. P. 
j Gazette as provided in s. 1, ol. (2) of the Ordinance. 
I So, the contention that the Chief Comr. was con- 
• I atitutionally incompetent to brirg the Sales- tax 
1 Ordinance into operation is wrong. 

_ i [8] Then comes the question of detail whether 
the Sales Tax Comr. deriving his authority from 
*Govt. was competent to moiify the sch3. & if he 
was ODmpetent whether he folld. the procedure 

laid down io the law. There are 2 sobs_sch. 1 of 

suoh articles as were liable to sales-tax of a. i per 
rupee of sale price. I am told by both parties that 
this sch. has not been ohanged. Schedule 2 enume¬ 
rates articles exempt from sales-tax, &. the condi¬ 
tions A exceptions subject to which the exemptions 
have been allowed. The State Govt, is competent 
to amend the schs, but it has to follow a particular 
procedure contained in s. 6, ol. ( 2 ) At the firet 
instance, it should notify obviously in the Gazette 
that it proposes to make such & suoh amendments. 
One month after it should again publish a notfn. 
that all or some of the proposed amendments had 
been made. Iu the present instance, the Advocate- 
General concedes that there have be6n some chang¬ 
es in sch. 2 made by the Sales Tax Comr. without 
a month’s notice or any notfn. whatsoever. The 
(earned Advocate General suggests that these 
, amendments should be deemed to have been 
' brought into force one month after their publica- 
| tion. I do not agree. The intention of the law is 
\ that the assessees who are presumed to know the 
law in the Sales Tax Ordinance may have chance 
of criticising the proposed amendment. On notice, 
j it is open to the assessees to impress upon the 
1 Govt, the inadvisability of the proposed amend- 
f v ment - The also intends that at the end of the 
| month, Govt, should reconsider them in the light 
of publ'.o opinion. The amendments having been 
jinade without notice & reconsideration they are 
. (invalid as being the violation of s. 6 (2). 

Id the result I hold that the sales-tax was 
lightly enforced. No direction is called for against 
t the levy of the Sales tax. 

[ 10 ] A direotion of the nature of the mandamus 
to.issued on the opposite party calling upon them 
™ S lve e # ffeot to Sch. 2 as it stood originally & 
not to give effeofc to the amendments made by the 
'j Sales Tax Comr. 

1951 Y. P./6 


[11] The appots. having failed over most of 
their grounds, they should pay costs to the opposite 
party of Be. 60 in eaoh of the 2 oases. Appln. no. 65 
is summarily dismissed. 

V.S.B. Ordered accordingly. 

fC. N. 12.] 
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Krishnan J. 0. 

Bhagwan Prasad & others—Appets. Y. Dy. 
Comr., Rewa d others—Opposite Party. 

Civil Mine. Case No. 52 of 1950, D/* 13-3-1951. 

Constitution of India, Art. 226 — Applicability — 
Other remedies available. 

Article 226 is so widely worded that theoretically it 
oan be invoked in any diepute. That is, however, not tha 
intention of the framers of the Constitution. The remedy 
provided by this Article is at all events an extraordinary 
one. There should be eitbet no other alternative remedy 
or the alternative remedy should be eo inexpedient or 
round about that it would b& unconscionable to drive 
the party to have recourse to it. But, when it is a oom- 
mon grievance of every day happening, usually redressed 
by a routine machinery it is altogether unnecessary to 
invoke Art. 226. [Para 7] 

Lai Fradi/umna Sing & Lai Gurprasanna Singh — 
for Appels. ; Advocate-General—for the Govt. 

Order —The appets. for writ & directions of tha 
nature of prohibition or otherwise are 10 in num¬ 
ber but their case is similar. Against them are 3 
Revenue Officers, servants of Govt. & 2 co- 
ebarer-Pawaidars who are really not contesting, 
& 6 ryots who have been benefited by the aotion 
taken by the authorities. 

[2] The facts of the case are simple. The 
appots. claim to have got settlement of the land 
in question by pattas granted in May 1950 from 
the landlords, Krishna Pratap Singh & Ramgo- 
vind Singh, opposite party 4 & 6. In the beginning 
of July, the opposite party, 6 to n, went to 
the D. 0 & made a report to the effeot that 
they have been tenants of the land from before 
but had been forcibly evicted by the Pawaidars 
who had inducted the appots. as new tenants. The 
D. 0. did not take any action himself but passed 
on the matter to the Tahaildar who, in his turn, 
asked the Naib Taheildar to take such aotion as 
was proper. On 17-7-50, the Naib Tah?ildar went 
to the village, noticed the appets. & after some 
inquiry of a summary nature evicted them & put 
into possession the opposite party 6 to li. As far 
as the Revenue authorities are concerned, there ia 
nothing more to be done now; and, no question of 
a writ of prohibition is possible at the stage. What 
the appete. desire to obtain is a direction of the 
nature of mandamus to the Revenue authorities 
to restore the status quo ante by removing oppo¬ 
site parties 6 to It & replacing the appots. & simi¬ 
lar direction on an opposite party 6 to 11 to vacate 
the land, & on opposite party 4 & 5, landlords to 
recognize the appets. 

[3] In effect, the dispute is, on the one band 
between the tenants who claim to have been on 
the land from before, & on the other hand, the 
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landlords who aeemB to claim that the old tenants pening, usually redressed by a routine machineryj 
had surrendered the land & they rightly inducted it is altogether unnecessary to invoke Art. 226. 
the appets. as their new tenants. The Revenue [8] The position here is exactly what has been 
authorities come into picture because they suppor- described above. There is a dispute, the merits of 


landlords who seems to claim that the old tenants 
had surrendered the land & they rightly inducted 
the appets. as their new tenants. The Revenue 
authorities come into picture because they suppor¬ 
ted the old tenants against the new & reinstated the 
former a3 they considered that their josseseion 
should not have been disturbed. 

[4] Such a depute is very common & goes to 
the revenue Cfc. or the civil Ct. as th9'case may be. 
In this case, there are the foilowing possibilities. 

[5] The Tahsildar evicts the applet, alter in¬ 
quiry in accordance wifh the provisions of law. 
If so, an appeal should be filed in the Ot. of the 
D. 0. by aggrieved party within the period of 
limitatiou prescribed by the revenue law. As a 
matter of detail, it is alleged in the present case 
that the D. 0. of Rewa had already advised the 
Tahsildar to take action & on that ground may 
not, in all fairness, hear such an appeal. If this 
view is taken, either the D. 0. himself or the 
Revenue Cornr. can get th9 appeal transferred 
to the D. C. or some oth-r D. C. 


which I have purposely refrained from discussing. 
It is cognizable either by a revenue Ct. or by a 
civil Ct —a matter which the appets. should decide 
upon after consideration, & upon which they may 
b? corrected in time by the Ct. which they ap. 
proioh at the first instance. Even if the decision 
of one of the Ois. is wrong, they will have tho 
right of appeal. I do not see any reason for this 
Ct. should short circuit the routine machinery & 
decide this dispute by the issue of a direction of 
the nature of writ of mandamus. 

[9] The appln. is dismissed with cost3 payable 
to Govt of rs. 50. No costs for the other opposite 
party who have not argued in this Ct. 

D.U. Application dismissed. 


(G. N. 13 ] • 
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[6] If, on the other hand, it is assumed that the 
Tahsildar his no jurisdiction to removefthe appUs. 
& put in the old tenants, then, it is a cubs of 
wrongul dispossession of a tenant. In certain cir¬ 
cumstances, the matter would be cognizable by 
the Revenue Ct in whioh case, the limitation is 
according to schedule to Revenue Code. In certain 
circumstances, it would be cognizable by the 
civil Ct. in which case the limitation would ba 
governed by the Limitation Act. Here again, if 
au appln. lay before the D. C. it can be heard 
either by the D. C. himself, or over the Revenue 
Comr’s direction, by another competent officer of ( 
Borne statu?. 

[ 7 ] I do not see why it is sought to invoke the 
extaordinary jurisdiction of the H. 0. under 
Art. 226 of the Constitution. It is so widely wor- 
ded that theoretically it can be invoked in any 
dispute. If there is a case of pick, pocketing or 
trespass, there is nothing in the wording of that 
article to prevent the aggrieved party from going 
to the H. C. & abkieg for a direction of the nature 
of mandamus for the restoration of the property. 
Similarly, if there is a case of unlawful disposses¬ 
sion of land the aggrieved party may seek a writ 
or direction on the new comer to give up posses¬ 
sion. If the Police has returned property to the 
wrong person or if a subordinate Ct. has deoided 
in a unsatisfactory manner, that party may 
come up for a direction under Ait. 226. At this 
rate, Art. 226 would be replacing all judicial pro¬ 
ceedings in criminal, civil or revenue Cts. That 
is, of course, not the intention of the framers of 
the Constitution. The remedy provided by this 
Article is at all events an extraordinary one. There 
should be either no other alternative remedy cr 
the alternative remedy should be so inexpedient 
or round about that it would be unconscionable 
to drive the party to have recourse to it. Bub, 
when it is a common grievanca of every day hap- 


Krishnan J. C. 

Baijnath Prasad — Appct . v. Shyam Sundar 

& others — Opp. Party. 

Criminal Revn. No. 97 of 1951, D/- 25 4-1951. 

Cri. P. C. (1898), Ss 259, 350 , 436 -“Before a charge 
is framed.” 

The phrase, “before a oharge i3 framed”, u/s. 259 1 
obviously refers to a charge in that proceeding & not ono 
in an earlier proceeding which is, as it were, dead. If 
the successor Mag. continues with the trial taking it up* 
at a stage after charge, then certainly there is a oharge. 
Where, however, the successor hears the case de novo- 
there is no charge alive for the purpose of S. 259. The 
order of the Mag. in such a case, discharging the accused 
on account of the absence of the complainant does not. 
amount to an acquittal. In such a case the Ses. J. or the 
Dist. Mag. may order further inquiry after giving a hear¬ 
ing to the opposite party & the matter does not come to the 
H. C. : A. I. R. (2) 1915 Mad. 23 & A. I. R. (18) 1931 
Nag. 39, Ref. [Paras 3, 4, 1\ 

Anno. Cr. P. C., S. 259, N. 9 ; S. 350, N. 5 ; S. 436, 
N. 4. 


Lai Pradyumna Sitigh—for Opp. Party. 

Cases referred to — 

1. (’15) A.l.R. [2) 1915 Mad. 23 : (15 Cr. L. J. 673). 

[Pr. 5] 

2. (’31) A.l.R. (18) 1931 Nag. 39 : (32 Cr. L. J. 603). 

L pr . 51 

Order.—This is a reference by the 8es. J. 
Rewa on an appln. by complainant Baijnath s/a 
Suraj Prasad to the Ses. J. for setting aside & 
Mags’, order of the discharge u/s. 259, Cr. P. 0. 

The question is as to whether the order of the 
Mag. dated 4-8-1950 really amounts to an acquittal 
or is a mere discharge. In the former event fur¬ 
ther inquiry would really imply the setting aside , 
of the acquittal; in the latter, the further inquiry, 
can be ordered by the Ses. J. himself after hear¬ 
ing the opposite party. 

[2] The facts of the case are the following : 
Sometime in December, 1949, this complainant- 
filed a complaint before the Mag. at Maihar '« 
against four men viz. Lalla Ram s/o Raghunandan « 
Prasad & his three sons. Subsequently, Lalla 
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Bam died & the case proceeded against the three 
sons. The Mag. of Maihar had framed charges. 
After it, the H. 0. on a petn. by the accused 
transferred the case tu a Mag. at Rewa. On the 
prayer of the accused, the case started de novo, & 
witnesses were examined. Upto 4-8 1950 when 
both parties were absent, some witnesses had 
been examined by the Rewa Mag. but no charge 
has been framed. Accordingly, the Rewa Mag. 
discharged them u./s. 259, Or. P. 0. From that 
order, the complainant came to the J. C. Ct. 
alleging that he could not attend on 4-8-1950 be¬ 
cause some streams on the way were flooded, & 
pointing out the absence of the accused persons 
also. On that case (Cr. Revision No. 564 of 1950) 
it was ordered that the parties should at the first 
instance go to a Ses. J. The Ses. J. has made a 
reference to this Ct. as he consd. that order 
amounted to an acquittal charge having been 
already framed by the Maihar Mag. An impor¬ 
tant principle is involved which may affect a 
number of ether casis, & has to be investigated 
completely. 

[ 3 ] If having framed a charge the Mag. dis- 
jeharges the accused because the complainant is 
j absent, it is a wrong order. The proper procedure 
iwould be fo: the Mag. to consider the case on its 
■ merits in the light of materials before him & 
with reference to the charges. In such a case, the 

I In. C. alone can set aside the so called order of 
{discharge & call upon the Mag. to consider the 
case on the materials before him. If, on the other 
hand, there was no valid cliargo in ex : stence 
then of course, the Dist. J. 6r the Dist. Mag. 
may order further inquiry after giving a hearing 
jto the opposite party. The matter does not come 
{ to H. C. 

[ 4 ] In the present case, a charge was framed 
by the Maihar Mag. but the whole case is being 
heard de novo by the Mag. of Rewa. The phrase, 
“boforo a charge is framed ’, u/s. 259 obviously 
refers to a charge in that proceeding & not one in 
an earlier proceeding which is, as it were, dead. 
'If the successor Mag. continues with the trial taking 
jit up at a stage after charge, then certainly there 
; is a charge. The question is whether the succes¬ 
sor Mag. hearing the case de novo, we, can still say, 
there is a charge alive for the purpose of S. 259, 
Cr. P. G. In my opinion, this cannot be. A fresh 
charge would bo framed in normal course; the 
second Mag. trying de novo u/s. 350, Cr. P. C., 
would certainly beonvicting or acquitting with 
reference to the charge framed by himself & not 
by bis prelecessor. Therefore, the chirgo framed 
by the Mag of Maihar does not exist for purposes 
1 of tho proceedings started de novo before the ttewa 
Mig. The same would he the position if at Maihar 
itself the first Mag is transferred after framing 
charge in this case, & a subsequent Ma». takes 
over, but proceeds do novo on the request of the 
accused. On the other hand, if the successor Mag. 
at Maihar also does not proceed do novo, but con¬ 


tinues with the case, taking up at the stage where 
the first Mag. leaves it, then, of course, there is a 
charge, & a discharge u/s. 259, Cr. P. C. would 
not be a proper order. 

[ 5 ] There is some apparent conflict between the 
ruling reported in Sriramulu v. Nalam Krishna, 
A. I. R. (2) 1915 Mad. 23 and Sheoraisai v. Dani, 
A. 1 . R. (18) 1931 Nag. 39. The Madras ruling is a 
H. C. order setting aside an order by the D. M. 
for further inquiry in a case of discharge u/s. 253, 
Cr. P. C., because it held that “the subordinate 
Mag. had passed an order amounting to an acquit¬ 
tal & not a discharge.” There, the first Mag. had 
already framed a charge; the successor Mag. 
resummoned the witnesses & having heard them, 
held that there was insufficient evidence, & dis¬ 
charged the accused u/s. 253, Cr. P. C. It is not 
clear from the ruling whether the successor Mag. 
was really holding the de novo trial & was resum¬ 
moning the witnesses for his own satisfaction as 
provided u/s. 350 ( 1 ), Cr. P. C. If it was not a 
de novo trial on request of the accused as provided 
under proviso (a) of s. 350, Cr. P. C. then, there 
is no doubt that the charge framed by the first 
Mag. continues to be valid. That ruling states 
that 


“the interpretation of S. 350 is, by no means, free from 
doubt. . . . The only object of the substantive portion 
of cl. (1), S. 350 see ms to leave it to the discretion of the 
Mag. to cither act ou evidence recorded by bis predecessor 
or to hear it over again lor himself. The discretion is 
somewhat restricted by the proviso (a). And proviso (b) 
gives the superior Gts. special powers of interference. 
Subject to these provisos, the discretion is absolute.” 


As already noted, in the present case, the second 
Mag. was not resummoning the witnesses at his 
discretion, but was hearing the case de novo 
according to proviso (a) which is mandatory. 


[61 In Nagpur ruling, the position was that in 
do novo trial there was a dismissal of tho complaint 


for want of process fee. Subsequently, complain¬ 
ant proceeded after paying the process fee, but 
tho accused argued that they had been acquitted 
therefore, could not be tried again, in the 
faco of S. 403, Cr. P. C. There also, tho charge 
had been framed by the first Mag. &, in fact it 
was on that basis that the accused persons con¬ 
tended that tho dismissal order by the second 

Mag. amounted to an acquittal. It was held that- 
“a de novo trial u/s. 350, Cr. I\ C., is a new trial from 
the beginning of the case which, in a warrant case, 
means a trial under Chap. 21, Cr. P. C. The language 
used in S. 350 necessarily implies that the charges framed 
by the predecessor Mag. had to be ignored by tie second 

Mag.” 


[7] In my opinion, tho conflict between these! 
two rulings id only apparent. In any case, the, 
very fact of de novo trial means necessarily that, 
acts of the first Mag. in exercise of his judicial 
discretion have to be ignored. Therefore, in the 
present case, there was no valid charge in exis¬ 
tence on 4 8 1950. It was an order of discharge & 
not of acquittal. I therefore send back the refer¬ 
ence to tho Ses. J. for considering whether fur- 
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I fcher inquiry should be ordered for giving the 
opposite party a ohance of replying to the appcts’. 
allegations 

D.3. Order accordingly. 

[G. N. 14.] 

A. I. R. (88) 1951 Yindhya Pradesh 44 (1) 

Krishnan J. 0. 

Widow of Shiva Prasad and another — Defts. 
— -Appcts. v. Lai Balikaran Singh <t another — 
Pltfs. — Opposite Party. 

Civ. Review No. 15 of 1951, D/- 10-4-1951. 

Civil P. C. (1908), O. 47, R. 1 — Mistake or error 
apparent on face of record. 

The bieio principle in case of review is that the mis¬ 
take should be a mistake of inadvertency, a mistake that 
the Ct. itself would correct if apprised of it without any 
need to hear arguments. But where a matter has been 
discussed A the Ct. has arrived at a decision after apply¬ 
ing it» mind & after considering the pros &. cons there 
cannot b« a review on the ground of apparent mistake. 

[Para 2] 

Anno. C. P. 0., 0. 47, R. 1, N. 15. 

Shri Ram Manohar Lai—for Appcts.\ Shri Lai Yad - 
vendra Singh - for Oppo. Party. 

Order. —This is an appln. in review on the 
ostensible ground of a mistake apparent on the 
face of the record. The judgment was delivered 
on 5-L2-1950 by Mr. Durga Prasad Addl. J. C., 
who has since been retired, & the review has 
been heard by me. The main point urged is that 
the learned A. J. C., who dismissed the second 
appeal on the ground of limitation committed a 
mistake in holding that it was 30 days under 
Special Law of Limitation contained in the Rewa 
Land Revenue A Tenancy Code, & not 90 days as 
in the General Law of Limitation. 

[2] In practically every suit decided in this 
Ct. an appln. in review is filed by the losing party 
on this ground. The basic principle is that it 
should be a mistake of inadvertency, a mistake 
that the Ct. itsolf would correct if apprised of it 
without any need to hear arguments. For exam¬ 
ple, we have recently amended the scale of costs 
& pleaders’ fee; but there have been instances in 
which Cts. have granted the costs & pleaders’ fee 
according to the old table. Here is a type of in¬ 
advertent mistake that is easily remedied in re¬ 
view. Again, there have been cases involving the 
question whether such & such central enactment 
was brought into force in the Vindbya Pradesh 
on a particular date; if mistakes have been com¬ 
mitted in reading the dates in the old Hindi 
notfns., they can be remedied in review. But 
where a matter ba3 been discussed & the Court 
has arrived at a decision after applying its mind, 
& after considering the pros & cons there cannot 
be a review on the ground of apparent mistake. 
In this case, for example, one party contended 
that there should be 30 days limitation because 
the subject-matter of the • suit was one directly 
under the particular heading in the Rewa Land 
Revenue & Tenancy Code though under the spe- 


Mool Sajiwan A. I. Rr 

cial rule of procedure a decision was given by 
the Civil Ct. upon the reference by the Revenue 
Ct. Asjagainst it, the other party contended that, 
whatever the subject-matter of the dispute be, 
the forum was the Ct. of the Munsiff & the Dis¬ 
trict Judge, so that there should be 90 days- 
limitation under the general law of Limitation. 
In other words, one party emphasised the sub¬ 
ject-matter, while the other emphasised the 
nature of the forum. The Hon’ble A. J. C. ag¬ 
reed with the party that took its stand on the 
nature of the subject-matter of the suit & dis¬ 
missed the second appeal as being time-barred on 
the basis of 30 days limitation. Once a case is 
transferred to the A. J. C. the Judicial Comr. is 
in no respect a superior Ct., nor does the law 
creating this Ct. provide for any procedure for 
reconsideration of single judge decisions by a 
Bench. Whether the view taken by the Hon’ble 
A. J. C. is right or wrong, it is not a patent 
mistake apparent on the face of the record. It is 
a decision arrived at quite consciously after 
consideration of two alternative views. 

[3] The simplest test in such cases is whether 
the so-called mistake is one of inadvertency or 
one arrived at by a conscious process of reason¬ 
ing. The first alternative makes a review possi¬ 
ble; the second does not. 

[4] The appln. for review wa3 not formally 
admitted for hearing but the A. J. C. has noticed 
the opposite party to show cause why it should 
not be admitted & the opposite party has appear- 
ed & argued accordingly. The appln. for review 
is dismissed, but as there has been no formal ad¬ 
mission no costa or pleaders’ fees are awarded to 
the opposite party. 

G.M.J. Application dismissed. 

[C. N. 15.] 

A. I. R. (38) 1931 Yindhya Pradesh 44 (2) 

Krishnan J. C. 

Dharma Das Appct. v. Mool Sajiwan — Opp. 
Party. < 

Review No. 13 of 1951, D/-10-4-1951. 

Civil P. C. (1908), 0.47, R. 1—“Mistake or ervor 
apparent on the face of the record.” 

The error justifying a review is most often an error on 
fact, & may in certain cases be one of law also. But in 
all cases it should be an error of inadvertency; in the 
case of an error of law it should not have be$n arrived at 
by a process of conscious reasoning. Further, if it is an 
error of law, the correction suggested should be absolutely 
non-controversial, & should be such that the bare state - 
ment carries conviction without further reasoning on 
extraneous matter. (Wrong view of the applicability of 
S. 53A, T. P. Act held not a mistake apparent on the face 
of the record): Case law discussed. [Paras, 11,12] t 

Anno. C. P. C., 0. 47, R. 1, N. 15. 

Lai Yadvendra Singh—for Appct.; Ramanyan Pra¬ 
sad—for Opp. Party. 

Cases referred to — 

(’33) A. I. R. (20) 1933 All. 274 : (55 All. 196). [Pr 6. 
(’39) A. I. R. (26) 1939 All. 619 : (186 I. C. 885). [Pr 8 : 
(’301 A. I. R. (17) 1930 Bom. 317 : (128 I. 0. 19). [Pr 6 ; 
(’44) A. I. R. (31) 1944 Oudh 198 : (217 I. 0. 132). [Pr 10} 
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(’41) A. I. R. (28) 1941 Rang. 233 : (1941 Rang. L. R. 

382). rp r gi 

(’39) A. I. R. (26) 1939 Sind 137 : (I. L. R. (1939) Ear. 

330). * [Pr 7] 

Order.— The controversial points in both the 
•pplns. being the same, they have been heard 
together. In each case the losing party in a second 
appeal before Mr. Durga Prasad, Addl. J. C., has 
filed an appln. in review on the ostensible ground 
of errors apparent on the face of record. The 
applns. were passed on to his Gt. He had not 
admitted them for hearing, but had in each in¬ 
stance noticed the opposite party to Bhow cause 
why they should not be admitted. Since then the 
Addl. J. C. ha9 retired; so these applns. have come 
mp before me for hearing. 

[2] In the review No. (sic) of 19 (sic) the same 
judgment covers t\vo second appeals. The appeal 
of the pltf. was dismissed & that of the deft, was 
allowed with costs. There the question was as to 
whether s. 53A, T. P. Act, could be invoked by the 
transferee of immovable property on an unregis¬ 
tered, but otherwise complete, deed of transfer on 
the ground that his payment of the consideration 
amounted to part performance. In the case cover¬ 
ed by the review No. 159 of 1951 the second appeal 
was dismissed; here the sale of immovable pro¬ 
perty by an unregistered but otherwise complete 
deed was ignored; but on the equitable principles 
contained in 3. G5, Contract Act, the vendor was 
called upon to refund tho amount received by 
him. 

13] The mistake alleged in the first case was 
that the Addl. J. C.’s views on the applicability 
of the principles contained in S. 53A were wrong. 
In the second case tho alleged mistake is that the 
Addl. J. C. should have applied the equitable 
principles contained in 3. 53A & upheld the sale 
on tho ground that the payment of tho considera¬ 
tion was part performance. 

[4] The questions of law in tho two cases are 
•omplicated by the conflicting decisions given in 
the past by the H. C. of the Rewa State & the 
H. C. of the Vindhya Pradesh in both of which 
this Addl. J. C. was also a Judge. Be that as it 
may, these review applns. are typical of the in¬ 
numerable ones filed in the Cts. here. It is no 
exa 6g er °-tion to state that in practically every 
case tho losing party files an appln. in review 
almost always on the ostensible ground of a mis¬ 
take apparent on tho face of the record. It is, 
therefore, better to consider the general princi¬ 
ples on which any review appln. can be enter¬ 
tained at all on this ostensible ground. 

[5] When it is an inadvertent mistake on fact, 
or an overlooking by the Ct. of tho rules in force 
about tho procedure, or the costs & pleaders’ fee, 

Sc similar matters obviously a review is indicated. 
Even in non-controversial points of law an appa¬ 
rent mistake can bo corrected in review. In all 
cases tho simplo test is whether the Ct. itself 
would have made correction if it wa 3 aware of 


the particular fact or circumstance while writing 
the judgments. In other words, it.is, whether it is 
an inadvertent mistake or conscious appln. of 
mind leading to a result, which one party may 
consider to be a mistake. 

[6! As there is a body of case-law on this subject 
it is helpful to summarise Borne of the typical 
rulings. In the ruling reported in Girdhar Lai v. 
Kapadvanji Municipality, A. I. R. ( 17 ) 1930 Bom. 
317, it was held that 

“a Ct. hearing an appln. for review has no jurisdiction to 
order a review because it is of opinion that a different con¬ 
clusion of law should have been arrived at.” 

The practice in this Ct. is for the applns. for 
review to be passed on to the same Judge as 
passed the original order, but sometimes it hap¬ 
pens as in the present instance that the Judge 
who passed the original order has retired, & 
another Judge has to hear it. According to this 
rule, even if I took a view on the applicability of 
S. 53A substantially different from that taken by 
the Addl. J. C , I cannot order a review, if there 
is no inadvertency in the latter’s decision & it 
has been arrived at by a process of conscious 
reasoning, however wrong or fallacious it might 
appear to others. The ruling reported in Bal- 
krishan v. Mt. Bundia, A.I.R. (:0) 1933 ALL. 274 
goes even a step further : 

“an error in law does not come under the words error 
apparent in the face of record. A point of law which can 
be only established after argument & reference to autho¬ 
rities is certainly not a point which is apparent on the 
face of record nor is it a point that is so simple as to 
carry conviction when it is stated.” 

[7] In the ruling reported in Haji Ghulam v. 
Khanchand , A. 1 . R. (26) 1939 Sind 137, it was 
pointed out that: 

‘‘0. 47, R. 1 should be construed strictly & should not 
be used to allow’ one Judge to sit in appeal on orders of 
his predecessor exercising an equal jurisdiction with his 
own. A mistake of law is not sufficient in itsolf to grant a 
review. The error must be patently gross & manifest. A 
debatable question or a difficult question of law cannot be 
said to be an error -apparent on the face of tho record 
within the meaning of 0. 47, R. 1.” 

[8] In Banbir Prasad v. Sheobaran Singh, 
A. I. r. ( 26 ) 1939 ALL. 619, the view taken was 
that: 

‘‘The mere fact that a different view on certain ques¬ 
tions of law is possible is hardly any giound for roview. 
An appln. for review under O. 47, R. 1 doe3 riot lie on tho 
ground of an error of law. In any event, that error must 
be so patent that it must bo said to be apparent on the 
face of the record.” 

[9] In the ruling reported in Sundaram v. 

Madan Gopal , A. I. R. (28) 1941 Rang. 233, it was 
held 

“review cannot be allowed on tLe ground that some wrong 
decision on a point of law has found its way into the 
judgment & that if the Ct. liad retd, to certain provisions 
of law it would have conic to a different conclusion.” 

[ 10 ] Similarly, in Liaqat Hussain v. Md. 

Riizi, A. I. R. (31) 1944 Oudh 199, the principle 
laid down was that: 

In order that a mistake or error may constitute a 
ground under 0. 47, U. 1 for review it must be one appa¬ 
rent on tho face of the record. & not one which may 
require extraneous matters to prove the underlyin'- fallacy 
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Such an error may be one of law, but in order that it may 
be a valid ground the law must have been indisputable at 
the date of the decision which is characterised as errone¬ 
ous. A view of law taken by a Judge on a detalable point 
. ... is not a mistake apparent on the face of the record.” 

[ 11 ] To sum up, the error justifying a review is 
mo3t often an error on fact, & may in certain 
cases be one of law also. But in all cases it should 
be an error of inadvertency; in the case of an 
error of law it should not have been arrived at 
by a process of conscious reasoning. Further, if 
it is an error of law, the correction suggested 
should be absolutely non-controversial, & should 
be such that the bare statement carries conviction 
without further reasoning on extraneous matter. 

[12] In the two cases the error alleged is a 
wrong view of the applicability of S. 53A, T. P. 
Act, to a set of circumstances which happens 
very frequently in this State. It is also urged that 
there is inconsistency between the view taken in 
the two cases. I purposely refrain from discussing 
the merits of the view taken by the Hon’ble 
Addl. J. C. But I note that there is nothing to 
indicate that he has come to the conclusions in. 
the two judgments without considering the pros' 
& cons. There is no inadvertency & no mistake 
apparent on tho face of tho record. Nor is this 
such a matter that the bare mention of the pro* 
posed correction carries conviction. 

[13! In these circumstances tho applns. for 
review cannot bG entertained. They are dismissed. 
No costs for tho opposite party in either pro¬ 
ceeding as the applns. have not been formally 
admitted. 

D.E. Applications dismissed. 

/ C. N. 16.1 

A. I. R. (33) 1951 Yindya Pradesh 46 

Ivrishnan J. 0. 

Jangbahadur Singh & others —Accused — Ap¬ 
plicants v. State of V. P. 

Criminal Misc. Appla. No. 19 cf 1951, D/- 10-5-1951. 

\ Criminal P. C. (1398), S. 499—Conditions in bail- 
bond in non-bailable cases. 

In non bailiblc ca?cs, the Court should see that the 
concession in the grant of bail is not misused & so any 
jeasomible condition can be imposed when granting bail 
iu such cases. Where the accused were be'mg tried under 
1. P. C., Ss. 452, 109, 120B for demonstrations carried on 

by them with a view to bring pressure on the Govt, to 

give up its right to impose giaziug fees, &, the Court in 
g-aning bail imposed the condition that the accused 
should execute bonds not to abet or take part in suoli 
demonstrations: 

Held, that in the circumstances of the case, the con¬ 
dition? imposed were not unreasonable. [Para G] 

Editorial note. — The learned J. C says:-‘That con¬ 
ditions can be imposed when granting bail in non-bailable 
csscs is so generally recognized that it need not be dis- 
eus-c-d. ’ [Para 6] 

With respect, it is submitted that the point is not 
so simple as that. He has not referred to any caie3 in 
supnoii of his view. Attention may be invited to A. I. R. 
Co.-: mr ntan on Or I*. C., S. 499 N. 2a & to A I. R. (26) 
1939 Cal. 71 i : I. L. R. (1939; 2 Cal. 42 which militates 
again:-.: tie J. C.’e view. 

Anno: Cr. P. C., S. 199 N. 2, 2a. 


State of V. P. (Krishnan J . Cj A. I. R. 

Lai Pradyumna Singh —for Applicants ; A. A. O. — for 
the Govt. 

Order.—These 5 applicants are on trial before a 
Magistrate at Chhatarpur under Ss. 452,109 ,120 (b), 
I. P. C. The question here is whether a certain 
condition was properly imposed by the Magistrate 
in the order granting bail. I am told today that 
the bailees themselves have executed the bond's 
with the condition & have been released. The ques¬ 
tion now is purely of academical interest. 

[2] To prevent destruction of forests by indiscri¬ 
minate & uncontrolled grazing, Govt, have made 
certain rules. If, in addition to free grazing on 
village pasturage, graziers want to graze their 
cattle in the forest proper, they have to pay some 
licensing fee, nominal amounts, I am told of 
annas 5 per annum per go it & Rs. l/8 per annum 
per buffalo. Certain people, including pleaders like 
two of the applicants, have found in this grievance 
basis for starting what has been described as 
“Satyagrah”: — in other words, to make demon- 
strations before local offices & prevent public 
servants from discharging their official duties, & 
in effect to bring the local administration to a 
standstill. 

[3] The F. I. R. is to effect that these applicants 
organized processions in which the people were 
incited to break laws & to carry out principles 
embodied in slogans “Down with the Chief Com¬ 
missioner’s Govt.’’; & “Down with the Dy. Com¬ 
missioner”. Effigies of high public servants are 
also said to have been burnt. As a result of this 
abetment by the applicants who are lawyers & 
other middle class people, a large number of gra¬ 
ziers entered in the Dy. Commissioner's office in 
a body, sab down & continued demonstrating 
accompanied by slogans. As the prima facie case 
stands, their number, their attitude, & their deter¬ 
mination to paralyse the local machinery of Govt, 
would show that it was a house trespass with pre¬ 
paration to cause hurt & at all events put the 
lawful occupants in fear of wrongful restraint, if 
nob, of worse consequences. 

[4] Bail has been given by the lower Courts 
with the condition that they shoul^ execute bonds 
not to abet or take part in such demonstration 
which amount to offences u/s. 452, I. P. C. or con¬ 
spiracy. Ac3ording to them, the offences are bail¬ 
able ones & this condition is unreasonable; so they 
want this cancelled. 

[ 5 ] On the first point, I find that the prima 
faice case comes under s. 452. If a small number 
of men without concert or premeditation, enter 
the house in possession of another, & cause anno¬ 
yance, it is just a house trespass under S. 448, 
I. P. C. When the intention is to commit any 
offence punishable with imprisonment, then it be¬ 
comes one under S. 451, I. P. O. But, in this case, 
there are aggravating circumstances. The deter¬ 
mination of the agitators was to make matters so 
difficult that Govt, could be compelled to allow 
uncontrolled grazing. It does not become legal or 
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peaceful simply by the use of the word “Satyagrah”. 
"When ignorant graziers are incited to raid Gpvt. 
officers with slogans to destroy the Commissioner, 
Dy Commissioner & the Govt, the consequences 
are obvious. The intention is wrongful restraint 
of Govt, servants with a view to paralysing the 

local machinery. 

[61 That conditions can be imposed when grant- 
ing bail in non-bailable cases, is so generally 
recognized that it need not be discussed. The ques¬ 
tion^ not whether any condition can be imposed 
but whether this particular condition is a reason¬ 
able one. Firstly, the applicant for bail should at 
least say with some plausibility that he has not 
committed the acts alleged or that they do not 
amount to the offence. Secondly, there should , be 
a genuine intention on the part of the applicant 
not to abuse the bail & repeat the same offence. If 
a person charged with theft is likely to commit 
' the offence again while on bail, it should certainly 
be refused. Of course, if the offence is a bailable 
ono, bail cannot be refused; but in non-bailable 
cases, the Court should see that the concession in 
the grant of bail is not misused. This is exactly 
what lower Court has done here. Prima facie, the 
offence is a serious non-bailable one. The applicants 
are not graziers but are exploiting the grievances 
of some others — & inciting them to break the 
Governmental machinery. The tax itself is a 
nominal one in the national interest of preserving 
the forests. There is no lawful prayer for a reduc¬ 
tion of the tax or its abolition through the elected 
representatives of the people; but incitement to 
house-trespass A wrongful restraint with a serious 
threat to the physical safety of Govt, officers. In 
this atmosphere, it was the duty of the Court to 
see that the persons shown to be prima facie in¬ 
stigators give a guarantee against repetition. Thi 3 
is exactly what the lower Courts have done here. 

The condition h reasonable. 

[ 7 ] In the result, the application is dismissed. 

G.M.J. Application dismissed. 
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Minifter or the Secretary to the Minister to make such 
orders. Therefore, these Orde l8 have not been 

made. L 

(b) Essential Supplies (Temporary Powers) Act 
(1946), S. 4 —Vindhya Pradesh Cotton Textiles Con¬ 
trol Order, S. 33 — Delegation of powers by Textile 
Commissioner - Legality after coming into force of 

Ce, The a delegation of powers by tbe Textile Commissioner 
even if valid under the V. P. Ordinance XI [11] of 1048, 
w.ll be invalid under the Central Act XXIV [24] of 194b * 
if that Act comes into force in Vindhya Pradesh by Cen- 
tral Act XXX [30] of 1950 thereby repealing the V. P. 
Ordinance. A delegation of powere by the Textile Com¬ 
missioner is a second delegalioa which is not possible 
under the Central Aofc of 1946. C^ ara 8 J 

(c) Vindhya Pradesh Cloth & Yarn Dealers Licens¬ 
ing Order (III [3) of 1948), S. 2 ()) -Vindhya Pradesh 
Cotton Textiles Control Order, S. 33 — Deputy Com¬ 
missioner not appointed licensing authority under 
S. 2 (j) passing order under V. P. Licensing Order Ilf 
[3] of 1948—D. C. purporting to act under delegation of 
powers from Textile Commissioner under Textiles 
Control Order—Order of D. C. held invalid. [Para 9] 

(d) Constitution of India, Art. 226 - Order under 
V. P. Cloth & Yarn Dealers Licensing Order—Appli¬ 
cation for writ of a mandamus instead oi revision — 

Maintainability. 

The applicant instead of moving J. O.’a Court for the 
iBBue of any direction of the nature of writ agiinst an 
order under the V. P. Cloth & Yarn Dealers Licensing 
Order, 1948, should move the Govt, in revision under the 
Order’ as it is an easy A expedient alternative remedy 
available. [Para 10] 

Guru. Prasanna Singh — for Applicant s; Maheshwari 
Pd., Advocate General—for the State of V. P. 

Order. —This is an application by the firm of 
Messrs. Ram Dass A Purshottam Dass, Textile 
Merchant at Satna, for a direction of the nature 
of a writ of mandamus on the Dy. Commissioner 
& a number of other defts. A ^quantity of textiles 
kept for sale by the applicants has been seized 
under the direction of the Dy. Commr. Satna, A 
has been ordered to be made over to another 
business concern. Along with this the license issu¬ 
ed under the Cotton Cloth A Yarn Dealers 
Licensing Order of 1948 has also been cancelled. 
The applicants want that the textile goods should 
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Ram Das & another — Applicants v. V. P. 
State & another. 

Civil Appln. No. 16 of 1951, D/- 7-5-1951. 

t (a) Vindhya Pradesh Cloth & Yarn Dealers Licen¬ 
sing Order (III [3] of 1948)—Vindhya Pradesh Cotton 
Textiles Control Order—Orders if properly made. 

Both Orders were included in a quantity of cyclostyled 
, material circulated along with a printed con'en's list des- 
v , cribed as an Extraordinary Gazette of 14-2-1949. Tbe list 
mentions the Vindhya Pradesh Cloth A Yarn Dealers 
Licensing Order of 1948, but not Vindhya Pradesh Cotton 
Textiles Cootrol Order. Thus the first can be presumed to 
beve been published in tbe Gazetts, while no such pre¬ 
sumption could attach to the second. Secondly, both the 
\ Orders were made in the name of the Vindhya Pradesh 
Govt, but by Secretary to tbe R-.venue Minister, who was 
in charge of Food A Civil Supplies. There are no authen¬ 
ticated copies o( the Orders signed by the Raj Pramukh 
nor is there any order by him authorising either the 


& the license restored. They have come directly 
to this Court without approaching Govt, in revision. 

[2] The facts are the following^ In view of 
certain irreguhrities A contraventions ot the 
Vindhya Pradesh Cloth A Yarn Dealers Licensing 
Order of 1948 , the D. C. found on 29-3.51 that this 
firm is unreliable A cannot be trusted to sell popu¬ 
lar varieties of cloth. So he cancelled the firm’s 
licenses A ordered all stock to be made over to 
Satna Retail Cloth Association for sale by them. 
There are also some directions in regard to the 
examination of accounts & checking up of the 
Sales Tax collections on past sales. Assuming these 
facts to he correct, I shall examine the legal posi¬ 
tion taken by the applicants. They alleged that the 
Vindhya Pradesh Essential Supplies Ordinance 
1948 ceased to be in force on the 15th April. At the 
same time they allege also that the Essential 
Supplies Act xxiv [24] 1946 is inoperative. Even 
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supposing thab the order under which the Deputy 
Commissioner was proceeding was one that could 
have been made under the Act, it is invalid because 
it was nob made by the Raj Pramukh or his autho¬ 
rised subordinate. The third point raised is that 
the Deputy Commissioner had really no legal 
power to do anything under the Yindhya Pradesh 
Cloth & Yarn Dealers Licensing Order, as he has 
not been appointed a licensing authority. Finally, 
there is a suggestion that the delegation by which 
the Deputy Commissioner is said to have been 
acting is one that could nob be made under the 
Essential Supplies Act &, therefore, ceased to be 
operative on the 15th of April when the Ordinance 
was repealed & the Act took its place. 

[ 3 ] The argument that the Essential Supplies 
Act has ceased to be operative is of very far reach¬ 
ing consequences. Originally made as a temporary 
measure this Act (No. 24 of 1946) was given fresh 
leases of life from time to time. When the Constitu¬ 
tion came into force on 26-1-1950 the Act was to be 
in force till 1-4-1950. By Constitutional Order iv of 
thab date, the President made certain adaptations 
under Art. 372 of the Constitution; that adaptation 
in regard to this Act extended its life till 1-4- 
1951. In August 1950, the Parliament itself by Act 
LiI [52] of 1950 extended the Act till 1-4-1952. In 
the meantime by Act XXX [30] of 1950, the Essen¬ 
tial Supplies Act 1946 came into force in the 
Vindhya Pradesh thereby repealing the correspon¬ 
ding pre-existent law in the Vindhya Pradesh 
Ordinance XI of 1948. The argument on behalf of 
the applicant is that the President could make 
only such adaptations as were necessary to bring 
the law in conformity with the Constitution. 
Further, Explanation III to Art. 372 provides that 
no adaptation can be made so as to continue any 
temporary law beyond the date fixed for its expira¬ 
tion. This adaptation is not necessary to bring 
the law into conformity with the constitution & 
it does in effect give a new lease of life to the Act 
beyond the date on which it was to expire. Presi¬ 
dent’s adaptation to this Act being ultra vires, it 
died a natural death on 1-4-1950. The Parliament¬ 
ary enactment in August 1930 did not bring into 
existence a fresh law but amended the Act which 
the Parliament supposed was still alive. But an 
amendment cannot revive a dead law; only a fresh 
enactment can. 

[ 4 ] Once this is accepted the entire system of 
control based on different orders u/s. 8, Essential 
Supplies Act, would come toppling over. However, 
as far as the Vindhya Pradesh is concerned this 
makes no difference either way. If on 1-4-1950 the 
Essential Supplies Act had died a natural death 
then it did not come into force in this State on 
15-4-1950 by virtue of the Part C States Laws Act 
No. 30 of 1950. On that view the V. P. Ordinance 
XI of 1948, the Essential Supplies Temporary 
Powers Ordinance, continues to be in force, because 
its repeal is only consequential to the correspond¬ 
ing Central Act coming into force. 


[ 5 ] Two different Orders were made on 80 - 1-1949 
ostensibly u/s. 8 , V. P. E. S. Ordinance XI of 

1948. One is the V. P. Cloth k Yam Dealer* 
Licensing Order numbered, Order No. 8 of 1948, 
the other is the V. P. Cotton Textiles Control 
Order to which no number was given. Both also 
were inoluded in a quantity of cyclostyled material 
circulated along with a printed contents list 
described as an Extraordinary Gazette of 14 - 2 - 

1949. The list mentions the Vindhya Pradesh 
Cloth & Yarn Dealers Licensing Order of 1948, 
but not Vindhya Pradesh Cotton Textiles Control 
Order. Thus, the first can be presumed to have 
been published in the Gazette, while no such 
presumption could attach to the second. Both 
the Orders were made in the name of the Vindhya 
Pradesh Govt., but by Mr. Vamal Gopal, Secretary 
to the Revenue Minister, who was in charge of Focd 
& Civil Supplies. The objection is that while an 
order made by the Secy, to the Minister can be 
deemed to be made by the Minister himself, it 
do63 not become one made by the Vindhya Pra¬ 
desh Govt, or by the Raj Pramukh. The covenant 
provides that the Minister can only aid and advise 
while all executive acts have to be done by the 
Raj Pramukh or by a subordinate authorised by 
him. Neither are there authenticated copies signed 
by the Raj Pramukh nor is there any order by 
him authorising either the Minister or the Secre¬ 
tary to the Minister to make such orders. There¬ 
fore, these orders have not been properly made. 

[6l Another objection is that the Deputy Com¬ 
missioner has not been properly appointed licens¬ 
ing authority under the License Order. It is defined 
in 2 (j) as the Director, Food & Civil Supplies, or 
the Textile Commissioner or "any officer autho¬ 
rised by the Vindhya Pradesh Govt, in this 
behalf.” I gave time for the production of such 
an authority but there is none. Thus the Deputy 
Commissioner is not "the licensing authority;” 
the acts by him become illegal, though it is not 
unlikely that on previous occasions the present 
applicant himself had acquiesced in the Deputy 
Commissioner’s acting as the licensing authority. 

[7l The Deputy Commissioner’s own order 
shows confusion. His order on the applicant 
purports to be one under the V. P. Cotton Cloth 
& Yarn Dealers Licensing Order; but he claims 
to derive his authority from the order of the 
Textile Commissioner numbered 20565-72 of 1950 
passed under the Cotton & Textils Control Order. 
The scope of this Order is completely different 
from that of the Cloth & Yarn Dealers Licensing 
Order. Section 6 provides thab no scheduled 
articles could be sold without a seller’s license, or 
a direction given by the Textile Commissioner. A 
scheduled article is one contained in Sch. (a) 
which is a list of yarn, machinery & chemicals 
used in the manufacture of yarn. Section 33 of this 
Order empowers the Textile Commissioner with 
the approval of Govt, to delegate his functions to 
another officer. The order upon which the Deputy 
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Commissioner claims to have been acting is one 
delegating to him the powers of the Textile Com- 
missioner under the Cotton Textile Control Order, 

^5 not under the Cotton & Yarn Dealers Licensing 
Order. In fact, under the latter Order the Textile 
Commissioner cannot delegate his powers. However, 
in the body of the delegating order made by the 
Textile Commissioner certain powers are referred 
•fco which arise only under Dealers Licensing Older 
& not the Textile Control Order. It is very likely 
that Govt, itself will take up the matter if 

apprised of this error. > . 

[ 8 ] I may in this connection point out.a techni¬ 
cal difficulty in regard to the delegation if the 
Essential Supplies Temporary Powers Act is in 
force. Act XXX [30] of 1950 provides for the automa¬ 
tic repeal of pre-existent local laws on the same 
subject as the Central laws now coming into force. 
Any order of delegation under the repealed law 
would be deemed to have been made under the 
corresponding provision of the Act; but it presup¬ 
poses that the order of delegation is one that 
could be made under the new law. Under the Act 
the Central Govt, can delegate powers to the Pro¬ 
vincial Goyt. or any of its subordinates for passing 
orders of this nature which can be passed only 
u/s. 3 of the Act. But the Provincial Govt, cannot 
itself further delegate its powers to a subordinate 
officer. The Director of Food & Civil Supplies is 
a Secretary to Govt, but the Textile Commissioner 
& the D. C. are subordinate officers. A delegation 
of powers by the Textile Commissioner even if 
valid under the Ordinance, is a seoond delegation 
5 which is not possible under the Act. 

[ 9 l Even apart from this, the foregoing discus¬ 
sion shows the order was not properly made, & 
|D. C. was really not the licensing authority, Sc 
|he himself was purporting to act by delegation of 
{powers from the Textile Commissioner under 

lanothcr order. 

[lOl The next question is whether this illegality 
calls for a direction of this Court of the nature of 
a writ of mandamus; or there is a reasonably 
expedient alternative remedy open to the appli¬ 
cants. The last section of the Cloth & Yarn Dealers 
Licensing Order, provides that any order passed 
or decision given under it shall be subject to revi¬ 
sion or modification by the Govt, of Vindhya Pra¬ 
desh. The time & trouble necessary to move the 
Govt, in revision, is not more than that for 
moving this Court. It is only proper that at least 
now the applicants should approach Govt, with an 
application for revision of the D. C.’s order in the 
light of the findings given by this Court on the 
legal aspect of the matter. This will serve a double 
purpose. For one thing it will discourage the 
increasing tendency of the public to come to this 
Court direct with applications for writ without 
approaching the revising authority, a procedure, 
which at least in the present instance is no more 
inconvenient or expensive that an approach to this 
Court. For another it will enable Govt, to follow 
1951 V. p ./7 


a general policy in matters like this. Writs in 
individual cases, while removing the individual 
grievances may or may not result in the immediate 
re- consideration by Govt, of the orders & the pro¬ 
cedure which this Court has pointed out to be 
invalid & illegal; but a revision application will. 

[ill In the result while giving my findings on 
the legal points, I decline to issue any direction of 
the nature of a writ as it is easy & expedient for 
the applicants to move Govt, in revision. Having 
tried this course the applicants can come again, if 
they find it necessary. 

G.M.J. Application dismissed. 
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State of Vindhya Pradesh — Complainant — 
Appellant v. Govind Ram & others — Accused 
Oppo. Party. 

Criminal Revn. No. 120 of 1951, Dj- 25-4-1951. 

(a) Criminal P. C. (1898). S. 528 (2) — Transfer of 
case— Procedure—Transfer upon letter of Superinten¬ 
dent of Police—Legality. 

•jThe district Magistrate can pass an order of transfer 
of a case from the file of the subordinate Magistrate suo 
motu but more usually on the application of either party. 
If he entertains the application, he should pass no orders 
without noticing tho other party & taking the Magistrate’s 
report. If the prosecution wants it, it should be by a 
petition by the Court-Inspector or the Public Prosecutor 

it not a letter of the Superintendent of Police. 

[Para3 4, 10] 

Held also that in view of the system of separation of 
judioial & executive powers obtaining in the Rewa State, 
the orders of the Dist. Magistrate transferring the case 
from a Munsiff Magistrate on the letter of the Superin¬ 
tendent of Police was not proper oven if the Dist. Magis¬ 
trate had the power to pass the order. [Para 8] 

Anno. Cr. P. C., S. 52S, N, 1, 13. 

(b) Criminal P. C. (1898), S. 36 - Separation of 

executive & judiciary—Effect. 

Where a system of separation of judicial & executive 
functions obtains & there are Munsifi-Magistrate3 who 
can try cases, it is not proper for the other Magistrates 
to exercise judicial functions except where the Munsifl 
Magistrates have no power to act. [Para 8J 

Anno. Cr. P. C., S. 36, N. 1. 

(Observations as to what powers should be exercised by 
the ‘executive’ Magistrates.) [Paras 7, 8] 

Advocate-General — for the Government. 

Order. _In this case the question is whether 

the District Magistrate & the Additional District 
Magistrate, Rewa acted properly in dealing with 
the case, State v. Govind Ram & others, from 
the Mauganj Magistracy. Secondly, even if the 
procedure followed by them is technically regular, 
whether, it was expedient for them to have fol¬ 
lowed this course in this State, where there is the 
system of more or less complete separation of 
executive & judicial functions of Magistrates. 
Whether the particular case should be transferred 
from the Mauganj Magistracy to the Rewa Magis¬ 
tracy is not considered here, but should be deci¬ 
ded in a proper proceeding, after hearing both 
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parties & taking the explanation of the Mauganj 
Magistrate. 

[2] In the beginning of March 1951 there was a 
serious incident in the Mauganj thana leading to 
case u/ss. 302, 306 & 3C7 & other sections of the 
I. P. 0. Then there were two Magistrates at 
Mauganj with powers of taking cognizance under 
all the three els. (a), (b) & (c) of s. 190 (l), Cr. 
P. C. The F. I. R. seems to have been lodged as 
usual before the Munsiff Magistrate, Mauganj; 
the accused persons were remanded in the Rewa 
Jail on different dates, practically all before the 
20-3-1951. On 20 3-1951, the Munsiff Magistrate 
Mauganj was asked by this Court under whose 
orders that was done. After it, he wrote to the 
District Magistrate if it was possible to enlarge 
the accommodation or provide extra accommoda¬ 
tion in the Mauganj Judicial Lockup. Already 
most of the undertrials had been lodged in the 
Rewa Jail. Subsequently, the charge-sheet was 
placed before the District Magistrate without its 
being placed before the Munsiff Magistrate Mau¬ 
ganj. Without any application by the Public 
Prosecutor or the Police Officer exercising those 
functions, but upon a letter by the Superintendent 
of Police, & without asking the Munsiff Magis¬ 
trate Mauganj to report, or noticing the accused 
persons lodged in the Rewa Jail, the District 
Magistrate recalled the case from the file of the 
Munsiff ‘Magistrate Mauganj, & transferred to the 
file of the Munsiff Magistrate Rewa. It also 
appears that during this interval the District 
Magistrate wrote a note to the District & Ses. J. 
who refused to pass any orders on that matter. I 
am doubtful of the propriety of such notes. 

[3] In the meantime, two bail applications 
seem to have been filed before the District Magis¬ 
trate. We do not know what actually happened 
of the applications of the 19th March; but on the 
later application the Additional District Magis¬ 
trate passed a dismissal order after visiting the 

Jail. 

[ 4 ] Viewing this matter for the moment inde¬ 
pendently of the system of separation in vogue 
here, I find that the whole procedure has been 
both improper & irregular. Even assuming that 
the District Magistrate here has a concurrent 
jurisdiction along with the Munsiff Magistrates in 
respect of cases on police report, still it is most 
unusual for a District Magistrate to receive a 
charge-sheet over the head of the proper Magis¬ 
trate. Normally, the charge-sheet should be placed 
before the proper Magistrate & i^ the District 
Magistrate considers it expedient to interfere, he 
should do it by a written order served on the 
Subordinate Magistrate asking for the records. 
Such an order may be passed suo motu, but more 
usually it is on the application of either party, but 
never on a letter by the Superintendent of Police. 
In fact, no direct communication by the Superin¬ 
tendent of Police to a Magistrate exercising 
judicial functions is indicated. If the Superin¬ 


tendent of Police wants to apprise the Court of 
any circumstance, he should instruct the Police 
Prosecutor, the Court Inspector or Sub-Inspector, 
who should file a petition to be disposed of by 
the Magistrate, after giving a hearing to the 
opposite party & taking a report from the Sub¬ 
ordinate Magistrate. 

[5l In his report to this Court the District 
Magistrate begins by saying that on 24-3 51 the 
Munsiff Magistrate Mauganj wrote to him about 
the difficulties in regard to' 1 Jail accommodation, & 
upon being apprised by the Superintendent of 
Police that, it could not be extended he transfer¬ 
red the case. With all respect to the District 
Magistrate this is not very straightforward. 
Well before 20-3-1951 the arrested persons had 
been brought to Rewa, & lodged in the Rewa Jail. 
In fact, Mauganj Magistrate’s letter to the Dis¬ 
trict Magistrate on 24-3-51 was written because 
this Court called upon him to report the circum¬ 
stances in which the arrested persons were 
lodged in the Rewa Jail without any order by 
him. 

[6] The Superintendent of Police wrote to the 
District Magistrate giving reasons, some of them 
apparently quite good, why the case should be 
transferred to Rewa. It was the duty of the Dis¬ 
trict Magistrate to retrun the charge sheet to the 
Police, to be placed before the Munsif Magistrate, 
Mauganj, & ask the Superintendent of Police to 
get a proper petition filed by the Publice Prosecu¬ 
tor, or the Court Inspector. Even on such a 
petition there should be no ex parte order. 
Nothing is more fatal to the public confidence in 
the Courts than unusual measures like a direct 
approach of the Superintendent of Police to the 
Courts, & ex parte orders. Similarly, it was the 
duty of the Additional District Magistrate to 
dismiss the bail application & direct the applicants 
to approach the Munsiff-Magistrate Mauganj, or 
even the Ses. J., whose Court is next door to his 
own. 

[ 7 ] Now I shall examine the special considera¬ 
tions arising out of the separation of functions 
in this State. Since 1921 there has been a separa¬ 
tion of executive & judicial functions in the Rewa 
State. In the other States which now form part 
of the Vindhya Pradesh the practice seems to 
have varied, but since 1948 the same system has 
been introduced in the entire Vindhya Pradesh. 
We are concerned with the Rewa State area; 
here in many sections of the Cr. P. C. “Sessions 
Judges” are substituted for “District Magis¬ 
trate,” & ‘ High Court” for “Provincial Govern¬ 
ment.” On the formation of the Vindhya Pradesh 
there seems to have been some controversy be¬ 
tween the High Court of that time & the Govt., 
about the position of the District Magistrates & 
the Tehsildars-who are ex-officio second class 
Magistrates. A radical solution would have been 
to .introduce amendments to Cr. P. 0.; but in 
their absence Govt, passed an order in May 1949 
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(No. 3830 (8)-i.F. dated 20-5-49) & communicated it 
to all District Magistrates asking them not to 
exercise any judicial functions & to exercise their 
executive functions under the Cr. P. C. in very 
special or emergent cases. The same order 
widened the powers of the Munsiff Magistrates & 
relieved the Tehsildars of criminal case work; 
they were still second class Magistrates specially 
empowered u/ss. 164 & 167, Cr. P. C. also. When¬ 
ever there was an occasion for their exercising 
these powers on the invitation of the Munsiff 
Magistrate they should exercise them; for exam¬ 
ple, when the Munsiff Magistrates are absent they 
should give remands and do the routine duties. 
If they wanted confessions or statements to be 
recorded, the Tehsildar Magistrates should do 
so, as otherwise the Munsiff-Magistrates might 
become witnesses & may not inquire into or try 
the cases. Yet another occasion for the helpful¬ 
ness though it is not expressly noted in the order, 
would be in the conduct of test identifications & 
) other duties of a ministerial nature during the 
investigation of cases. 

[8] Thus, we have in this State a subordinate 
judiciary consisting of the Munsiff-Magistrates, 
who are all first class Magistrates as well as 
Munsiffs, & who have powers of cognisance under 
all the three clauses in S. 190 (l), Cr. P. C. In 
addition, there are the ex-officio Magistrates, 
named the District Magistrates, additional Dis¬ 
trict Magistrates & Tehsildars second class Magis¬ 
trates. By long standing practice, at least, in the 
Rewa State area, & by virtue of the order I have 
referred to ex-officio Magistrates should not exer¬ 
cise any judicial functions, except where special 
powers have not been given to other Magistrates, 
aB in regard to cases u/ss. 110 , 144, Cr. P. C. & 
the like. The Tehsildar second class Magistrates 
are expected to do certain routine ministerial 
functions at the request of the Munsiff-Magis¬ 
trates. The order of Govt, aforesaid reconciles the 
system of separation of executive and judicial 
1 functions, with the Cr. P. C., which since 1949 is 
the same here as elsewhere in the country, 
j According to the letter of the Code, the District 
H Magistrate can pass certain orders & do certain 
things: but this Court may have to cancel or 
modify them, if they conflict with the established 
practice here & the Govt.’s own instructions. 

1 [9l Sections 17 (l), 29B, 190 (2), 50G & 528, Cr. 

P. 0., give powers to the District Magistrate 
which are neutralised by Govt, in the letter I 
have referred to, but thi3, & another recent case 
u/S. 506, Or. P. G. show that there is a real 
danger of the order being disregarded. Amend¬ 
ment of these sections will have to wait till the 
separation of executive & judicial functions be- 
como general all over India; but this difficulty 
can be solved temporarily by the Govt, appoint¬ 
ing by notification in this State the Dist. & Ses. 
JJ. & the Additional District & Ses. JJ. as Dis¬ 
trict Magistrates for the purpose of these sections. 
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I suggest that this be done at once, if it is 
intended that the separation should be a reality. 

[10] I' therefore, set aside the ex parte transfer 
order passed by the District Magistrate. The 
entire file along with the challan should go to 
the Munsiff-Magistrate Maugang; but since the 
accused persons have been lodged already in the 
Rewa Jail they can continue to be detained here 
till further orders. Either party or the Munsiff 
Magistrate Maugang himself may desire transfer 
of the case. A transfer application or a letter by 
the Munsiff-Magisfcrate is the proper course. If 
the prosecution wants it, it should be a petition 
by the Court-Inspector or the Public Prosecutor 
& not a letter of the Superintendent of Police. If 
a petition u/s. 528, Cr. P. C. is filed before the 
District Magistrate, he should consider whether 
he should entertain it, in view of the Govt.'s 
orders, or send the papers to the District & Ses. 
J. If he entertains the applications, he should 
pass no orders without noticing the other party & 
taking the Magistrate's report. If it comes to the 
Dist. and Ses. J., he should see whether he could 
pass any orders under the Or. P. C. now in force 
in the Vindhya Pradesh. If he cannot, he should 
send it in a reference to the Judicial Commis¬ 
sioner’s Court. If an application is filed in this 
Court u/s. 526, Cr. P. C., it will be disposed of 
according to law. 

G.M.J. Order accordingly. 


(C. N. 19) 
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KRISHNAN, J. C. 

Ramesliwar Prasad, Defendant-Appellant v. if. 
Lal Vijya Si?igh, Plaintiff-Respondent. 

First Appeal No. 18 of 1951, D/- 11-8-1951. 

(a) Civil P. C. (.1908), S. 11 — Res judicata on 
questions of law and jurisdiction. 

In general, a finding on law means one of three 
things. First, that the law on the subject, speaking 
in the abstract, is such and such; this can never 
be ‘res judicata.’ Secondly, that the law as applied 
to that controversy, or the effect of the law on the 
matter before the Court, and affecting the parties 
to the dispute, is such and such: This is always 
‘res judicata.’ Thirdly, it is possible that while 
applying the abstract principles to the particular 
controversy the Court gives a line of reasoning or 
even lays down subsidiary or collateral principles. 
These lie on the border land between ’‘First” and 
"Secondly.” Though this type may give rise to 
difficulties, the safest view is that these do not be¬ 
came ‘res judicata.’ It is the conclusion, and not 
the abstract principles, the line of reasoning, that 
is binding on the parties to the case, or those liti¬ 
gating under the same title. (Para 9) 

A question about jurisdiction is a particular type 
of a quesion of law. Properly speaking, it is a 
question about the competency, statutory, pecuni¬ 
ary, or territorial, of the Court itself to adjudicate 
on the controversy brought before it by the plain¬ 
tiff. Where the question of jurisdiction so called 
is one not of the Court itself, but of another tri¬ 
bunal or authority the Court is in any case com¬ 
petent to decide it. An erroneous decision on the 
jurisdiction of another tribunal may be called a 
decision on a point of law, but unless it is altered 
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in appeal, it is ‘res judicata’ as far the parties to 
that suit are concerned. Cases Law Ref. 

(Paras 10 and 14) 

C. P. C., S. 11, N. 11. 

(b) Appeal to His Highness’s Act of Rewa (1944), 

— Appeal under — Maharaja if acts as Court or 
judicial authority — Competency to hear appeal 
after he made over charge on 8-5-1948, to Raj Pra- 
mukh. 

Although under Art. 8 of the Covenant entered 
into by the Rewa and other States for the forma¬ 
tion of United State of Vindhya Pradesh the exe¬ 
cutive authority were to be exercised by the Raj 
Pramukh and he did not get by the transfer any of 
the functions conferred by any existing law of any 
Court or judge, officer or local authority , yet the 
Maharaja of Rewa was competent to hear appeals 
under the Act even after he made over charge 
to himself as Raj Pramukh on 8-5-1948 as the 
Maharaja did not act under the Act as a Court or 
judicial authority. There was no division of 
powers as understood and applied as the foundation 
of the Act of 1944. Tliat he was competent to hear 
appeals after 8-5-1948 is also clear by the fact that 
the Act continued to be in force till 30-8-1949 when 
it was repealed by V. P. Ordinance 53 of 1949 and 
there was no mention in the Ordinance of the Act 
having lapsed or of there being no appropriate 
agency for exercising powers under it. 

(Paras 16 and 17) 

(c) Evidence Act, (1872), S. 115 — Party’s conduct 
not leading to other party’s taking a course of con¬ 
duct which he would not have taken otherwise — 

Conduct of the former however unbusinesslike and 
vexatious does not attract the principle of estoppel. 

(Para 18) 

Anno: Evi. Act, S. 115, N. 3 (c). 

Hafizuddin Siddiqui , for Appellant; Maheshwari 
Prasad; Advocate-General for Respondent. 

Cases Tcferved toi 

(Arranged in order of Courts, and in thd Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’40) AIR (27) 1940 P C 222: (I L R (1940) Kar 

P C 460) ( pr 

(’29) AIR (16) 1929 All 132 (Pr 13) 

(’26) AIR (13) 1926 Bom 481: (98 Ind Cas 341) 

iPr 11) 

(’24) AIR (11) 1924 Cal 154: (70 Ind Cas 784) 

(Pr 11) 

(’41) AIR (28) 1941 Lah 327 : (196 Ind Cas 611) 

(’41) AIR (28) 1941 Cal 493: (196 Ind Cas 534) 

1 * ' (Pr 13) 

(’23) AIR (10) 1923 Lah 16: (84 Ind Cas 254) 

(Pr lc-*) 

(’47) AIR (34) 1947 Mad 410: (1947-1 Mad ^L Jour 

C49) 3 A I R (36) 1949 Mad 780: (1949-1 Mad L Jour 

412) ' Pr 12 ' 

(’36) AIR (23) 1936 Pat 198: (14 Pat 633) (Pr 13) 

JUDGMENT: This is an appeal by the defen¬ 
dant from the decision of the District Judge ; Satna 
deciding that the decree obtained by him on 
14 - 1-1949 against the present plaintiff, in his title 
suit No 6/2 of 1944-45 in the original side of the 
Vindhya Pradesh High Court, is null and void. The 
questions for decision are: whether the judgment 
given in the defendant’s suit by the single judge 
on the O.S. of the V. P. High Court and not 
challenged in appeal by the present plamtiff, is 
‘res judicata.’ Secondly, whether on the 7th Juiy 
1948 the Raj Pramukh of the Vindhya Pradesh 
was competent under the Appeals to His Highness s 
Act of Rewa (1944) to pass an order remanding the 
suit, in an appeal by the present defendant to His 
Highness the Maharaja of Rewa. Thirdly, whether 
the present plaintiff is estopped by his prolonged 


inactivity in this matter and his petition for some 
accommodation for payment by instalments filed 
In the execution case. 

(2) The somewhat complicated facts leading to* 
the present litigation can be summarised thus: In 
1945 the present defendant filed a suit against the 
present plaintiff. It was before the single judge 
on the original side of the Rewa State High Court 
and was disposed of on 9-12-1946. The present de¬ 
fendant appealed from this to a Bench on the 
appellate side of that High Court; it dismissed his 
appeal on 25-4-1947. The law of the Rewa State 
provided for an appeal to His Highness the 
Maharaja from appellate decisions of the High 
Court. Before 1944, such appeals used to be heard 
by a committee and the recommendations sent up* 
to His Highness’s approval. In 1944 the old rules 
were repealed and a new Act called the Appeal 
to His Highness’s Act had been enacted. By this 
Act the appeals, if any, were in the form of peti¬ 
tions addressed to His Highness, but were handled 
by a Judicial Adviser, usually a retired High Court 
Judge from British India, who made a report 
to His Highness. The latter though legally com¬ 
petent to disagree with his Judicial Adviser invari¬ 
ably accepted the advice; in fact there is no report¬ 
ed ruling of His Highness having differed. Upon 
His Highness’s approval the report of the Judicial 
Adviser became a decision. Accordingly, in me 
present instance the defendant appealed to His 
Highness the Maharaja; it was disposed of by the- 
Judicial Adviser on 19-4-1948, with a recommenda¬ 
tion that the High Court’s appellate decision should 
be set aside, and the entire suit remanded to the 
original Court for decision in accordance with cer¬ 
tain principles the Judicial Adviser laid down. On 
the 7-7-48, the Raja Pramukh of the Vindhya Pra¬ 
desh approved of this report. 

(3) Between the report and its approval by the- 
Raj Pramukh, certain constitutional changes had 
taken place. The Rewa State as well as 34 other 
States had entered into a covenant for the forma¬ 
tion of the United States of Vindhya Pradesh, by 
which the individual rulers retired after making 
over charge to the Raj Pramukh. The Maharaja 
of Rewa made over charge on the 8th May 1948 to 
himself as the Raj Pramukh, a personal identity 
which was accidental, and had no constitutional 
significance. However, the Rewa Act for Appeal 
to His Highness continued to be in force till the 
30th of August 1949, when it was repealed by the 
Vindhya Pradesh Ordinance 53 of 1949. The 
material issue in the present suit before the learned 
District Judge was whether the Raj Pramukh was 
competent to act on 7-7-48 under this Act. 

(4) Any way, the remanded case came back to 
the single Judge on the original side, who reheard 
and decided on 14-1-1949 that the present defendant, 
who was plaintiff there, should get Rs. 11,940/- from 
the present plaintiff, who was defendant there, plus 
costs plus future interest at 6 per cent. Prom 
this decree the plaintiff did not file any appeal. 

(5) In the meantime there were some more 
changes. The Rewa State High Court as well as 
the Bundelkhand group High Court were abo¬ 
lished and replaced with effect from 12-8-1948 by 
the Vindhya Pradesh High Court. In this also, as 
in the Rewa State High Court, there was an original 
side with a single judge, for suits over a particular 
valuation. It was in fact this Court that passed 
the decree in favour of the present defendant. It 
was also put into execution, notices were issued \ 
to the present plaintiff, and there were offers to pay 
after making some arrangements. In October 1949" 
about 2 months after the repeal of the appeal to 
His Highness’s Act of 1944, the present plaintiff filed 
a suit for a declaration that the decree against 
him in the present defendant’s suit of 1945 wa* 
null and void, because the Raj Pramukh’s decision* 
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on 7-7-48 was ‘ultra vires’, as he was not competent 
to exercise the powers of the Maharaja of Rewa 
under the said Act. 

(6) With effect from the 26th January 1950 the 
High Court of Vindhya Pradesh was replaced by 
the Judicial Commissioner’s Court, which unlike 
the High Courts of Vindhya Pradesh and of the 
Rewa State, has no original jurisdiction. Accord¬ 
ingly, the pending suit of the present plaintiff was 
transferred to the District Judge at Satna in whose 
jurisdiction the original cause of action had arisen. 
He heard the suit and decided that the Raj Pra- 
mukh was constitutionally incompetent to pass 
the order of remand, which was therefore ‘ultra 
vires.’ Therefore he concluded that the trial cn 
remand by the single judge on 14-1-49 was without 
jurisdiction. He further held that the single judge’s 
(o.s.) decision though not appealed against ; s not 
‘res judicata’ for the purposes of the present litiga¬ 
tion. He held that the plaintiff is not estopped 
by his conduct, nor even rendered liable to special 
costs to the present defendant under Section 35-A 
of the Civil Procedure Code. From this decision 
the defendant has appealed to this Court. 

POINT NO. 1: 

(7) The defendant appellant takes a stand 
at the first instance on the principle of ‘res 
judicata’, for according to him the question 
whether the Raj Pramukh’s order that the case 
should be remanded was ‘intra vires’, has been 
raised and decided in the first suit itself. Even, if 
it had not been raised and decided, Explanation 4 
to S. 11, C.P.C., would operate, but as it is the 
patries joined issue on this point before the single 
judge, who has discussed this and concluded that 
the Raj Pramukh’s order was valid. It was open 
to the present plaintiff who was defendant in that 
suit to take this up in appeal before a Bench of 
the Vindhya Pradesh High Court but he did not. 
He waited till an execution case was filed and 
steps were being taken to attach his properties. 
The plaintiff’s answer to it is that there is no ‘res 
judicata’ on questions of law and in particular on 
questions of jurisdiction. This in fact was the 
view which the learned District Judge found ac¬ 
ceptable. 

(8) It is a very wide assertion to make that a 
finding on a point of law, and of jurisdiction in 
particular, can never be ‘res judicata.’ A good part 
of the conflict between the reported rulings on this 
matter is only apparent, being the result of wording 
far too generally, conclusions applicable to the 
particular set of circumstances, and to the parti¬ 
cular aspect of the problem, arising in each case. 

(9) An analytical examination of the case-law 
would show that in general a finding on law means 
one of three things. First, that the law on the 
subject, speaking in the ‘abstract’ is such and such; 
this can never be ‘res judicata.’ Secondly, that the 
law as applied to that controversy, or the effect of 
the law on the matter before the Court, and affect¬ 
ing the parties to the dispute, is such and such. 
This is always res judicata. Thirdly, it is possible 
that while applying the abstract principles to the 
particular controversy the ' court gives a line of 
reasoning or even lays down subsidiary or collateral 
principles. These lie on the border land between 
“First” and “Secondly”. Though this type may give 
rise to difficulties, the safest view is that these do 
not become res judicata. It is the conclusion, and 
not the abstract principles the line of reasoning, 
that is binding on the parties to the case, or those 
litigating under the same title. 

(10) Now, a question about jurisdiction is a parti¬ 
cular type of a question of law. Properly speak¬ 
ing, it is a question about the competency, statutory, 
pecuniary, or territorial, of the court itself to adju¬ 
dicate on the controversy brought before it by the 
plaintiff. Whether the court’s own decision on its 


jurisdiction is res judicata has been answered some¬ 
what differently in different rulings. As we are 
not directly concerned in this case with this aspect 
of the matter, it is unnecessary to elaborate upon 
it. Sometimes however, the court decides, not whe¬ 
ther ‘it’ had jurisdiction; but whether ‘another’ 
tribunal or authority had jurisdiction or compe¬ 
tency to pass an order by virtue of which the con¬ 
troversy comes up before the court, for a decision. 
The court is always competent to decide that Ques¬ 
tion. It is not a case of jurisdiction, but of its 
exercise. A decision on it, is therefore res judicata, 
even if it is erroneous, unless appealed from. 

(11) These general statements can be illustrated 
and explained by reference to case law. In the 
ruling reported in ‘Arun Chandra v. Manmohan 
Sinha’, A. I.R. (11) 1924 Cal 154, it was pointed out 
that we should distinguish between the jurisdic¬ 
tion itself and the exercise of jurisdiction: 

"The boundary between an error of judgment and 
usurpation of power is this, the former is rever¬ 
sible by an appellate court within the certain 
fixed time and is therefore only voidable, the 
latter is an absolute nullity.” 

The voidable decision will be res judicata unless 
avoided by the manner prescribed by law, but a 
decision which is absolute nullity cannot obviously 
operate as res judicata. ‘Ram Tuka Ram v. Cen¬ 
tral Bank of India Ltd.’, A. I.R. (13) 1926 Bom 481, 

it was held , . . . 

“Where a court has decided the question of juris¬ 
diction although wrongly and no objection was 
raised to its jurisdiction the question becomes 
res judicata between the same parties in a subse¬ 
quent suit.” 

(12) The ruling reported in ‘Firm Annumal Har- 
narain v. Brij Lal’, A. I. R. (28) 1941 Lah 327, 

-the rule of res judicata applies with reference to 
a given set of facts on which a claim is based 
and an erroneous decision on the question of 
jurisdiction is not a nullity which can be ignored 
or even impeached in a collateral decision.” 

In ‘Mohideen Rowther v. Pathma Gani Animal’, 
AIR (34) 1947 Mad 410 it is laid down 
“When despite objections a wrong procedure is 
followed or a jurisdiction is wrongly assumed the 
only remedy ordinarily available is to prefer an 
appeal against the decree or if no appeal lies to 
prefer a revision petition. If the aggrieved party- 
does not adopt one of these courses or if he does 
so and fails then the decree is final and binding 
on him whether there was any wrongful exercise 
of jurisdiction or not.” 

This ruling no doubt lays down the rule so widely 
that it will cover a wrong decision on the court’s 
own jurisdiction. It is unnecessary in the present, 
case to go so far, but it is of interest to note that 
the latter ruling of the same High Court reported 
in ‘Krishnamurthy v. S. Parthasarathy\ AIR (36) 
1949 Mad 780, lays down certain limitations to this 
principle. This ruling makes out the distinction 
between a decision on the inherent jurisdiction of 
the court itself or on the jurisdiction of another 

tribunal. . , 

“There is a distinction between an inherent want 

of jurisdiction in which case a decree would be 
absolutely void and want of jurisdiction on the 
ground to be determined by the court itself in 
which case the decree could not be set aside by 
collateral proceedings. If the question which is 
alleged to create the want of jurisdiction is one 
which the court is bound to decide the matter is 
not one relating to jurisdiction. If there is any 
error in the decision it could only be remedied 
by an appeal or other proceeding known to law.” 
(13 > It is to be noted that here we are not con¬ 
cerned with the inherent jurisdiction of the single 
judge on the o.s., but we are concerned with his 
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decision that the Raj Pramukh had jurisdiction 
to remand the case. It is in this light that the 
following rulings placed by the plaintiff-respondent 
have to be studied: ‘Jwala Devi v. Amir Singh’ 
A. I. R. (16) 1929 All 132, states that. 

“A question of jurisdiction although it may be 
raised by the defendant is a question that virtu¬ 
ally arises between the plaintiff and the court 
. itself. A decision as to jurisdiction therefore is 
not binding on the parties in a subsequent litiga¬ 
tion.” 

Probably this decision lays down the rule far too 
widely in one direction, just as the 1947 Madras 
ruling quoted above does in the opposite one. By 
jurisdiction here is meant the jurisdiction of the 
court to entertain the suit itself, in other words, to 
accept the plaintiff’s invitation to decide the con¬ 
troversy. In the present case we are not concern¬ 
ed with jurisdiction understood in that sense about 
which in fact there is no doubt. We are concern¬ 
ed with the single judge’s competency to decide 
whether another tribunal or authority, in this case 
the Raj Pramukh, was competent to order a re¬ 
mand. In the ruling imported in ‘Meghraj Goleh 
Chand, Firm v. Chandra Kamal Bhuiyan’, A.I.R. 
t28) 1941 Cal 493, it was again a question between 
the party and the court, and the court was 
wrongly held to have dismissed an execution case 
on the erroneous ground that it had no jurisdic¬ 
tion. There it was held that the principle of res 
judicata did not apply. These two cases are not 
anologous to the case before us. In ‘District Board 
Darbhanga v. Suraj Narain’, A I R (23) 1936 Pat 
198 it was held: 

“A decision is none the less res judicata if in point 
of law that decision is wrong. With reference to 
certain matters the court and the public have an 
interest. When a plea of res judicata is raised 
with reference to these matters it is at least a 
question where special considerations did not 
apply.” 

This ruling leaves the question open, but indicates 
that considerable confusion may occur, if the words 
• point of law” and “question of jurisdiction” are 
generally used without making the distinctions al¬ 
ready noted. In ‘Ahmed Khan v. Jawahar Singh’, 
A. I. R. (10) 1923 Lah 16 the question was not really 
res judicata on erroneous finding of law but whe¬ 
ther the parties in that case were litigating on the 
same title; that ruling is not applicable to the pre¬ 
sent case. 

(14) Thus we note that where the question of 
jurisdiction so called is one not of the court itself, 
but of another tribunal or authority, the court is in 
any case competent to decide it. An erroneous 
decision on the jurisdiction of another tribunal may 
be called a decision on a point of law. but unless 
it is altered in appeal, it is res judicata as far the 
parties to that suit are concerned. It is of interest 
to observe that the decision of the single judge is 
one not on a abstract proposition of law, but one 
with reference to the subject matter in dispute be¬ 
fore it. For the purposes of res judicata we are 
not concerned with the reasoning by which the 
single judge came to the finding. As laid down in 
the Privy Council decision reported in ‘Upendra 
Nath v. Lair, A I R (27) 1940 P C 222 the reason¬ 
ing is not res judicata; but as far as these parties 
are concerned, the decision that the Raj Pra- 
mukh's remand order was intra vires’ is final and 
cannot be challenged in any collateral litigation. 

•Point No. 2.’ 

(15) In view of the foregoing discussion, it would 
really be immaterial whether or not the decision of 
the single judge was erroneous. Still it is worth 
considering. That order was followed by the court, 
and a decision on its competency was accepted by 
the present plaintiff himself who did not challenge 
it in appeal. So unless it is proved to be undoubt¬ 


edly without jurisdiction we have to accept that 
it was intra vires* The Maharaja of Rewa was 
certainly competent to act under the Appeal to His 
Highness’s Act. When he made charge to the Raj 
Pramukh on 8-5-48 

“all his rights, authority and jurisdiction apper¬ 
taining to or incidental to the Government of 
Rewa State vested in the United State of V.Pand 
thereafter were to be exercised only as provided 
by the Covenant: (Art. 6 (1) (a) of the Covenant. 
Under Art. 8 the “executive authority” of the United 
States were to be exercised by the Raj Pramukh, 
either directly or through officers subordinate to 
him; but the Raj s Pramukh did not get by transfer, 
“any of the functions conferred by any existing law 
of any court, judge, officer or local authority.” 

The argument of the plaintiff is that the powers 
exercised by the Maharaja of Rewa under the Ap¬ 
peal to His Highness’s Act were judicial powers, and 
therefore he was a court. The Act no doubt, con¬ 
tinued to be in force till Aug. 1949, but as soon as 
the Maharaja made over charge he had no authority 
left to exercise those powers. The Raj Pramukh 
also could not exercise them because, Art. 8 of the 
covenant transferred to him only the executive 
authority of the United States, and not the func¬ 
tions of any court. In other words, the U. S. of 
V. P. received all the powers of the Rewa ruler, 
executive, judicial and legislative on 8-5-48. It had 
given the executive powers under Art. 8 to the Raja 
Pramukh. It had also given, pending the framing 
of the constitution, all the legislative powers to 
the Raj Pramukh under Art. 9. The judicial powers 
of other courts and judges in the Rewa State or 
elsewhere continued as before under the last clause 
of Art. 8, but the judicial powers of the Rewa ruler 
under the Appeal to His Highness’s Act became as 
it were dormant, because having got them the 
United State of Vindhya Pradesh, did not create 
any machinery to exercise them. 

(16) Ingenious as this argument appears, it is 
based on more than one fallacy. To assume that 
there was a division of powers understood and ap¬ 
plied as the foundation of the Act of 1944 (Appeal 
to His Highness’s Act) is to commit a serious mis¬ 
take. In his time the Maharaja was an absolute 
monarch within the Rewa State, exercising without 
distinction or separation all the powers executive, 
judicial and legislative. In none of his enactments 
or his orders did he distinguish between the three 
types of powers. To apply the principles contained 
in recognised text books such as Salmond’s Juris¬ 
prudence to the state of affairs in Rewa in 1944 
is as unreasonable as to apply them, let us say, 
to the middle ages, and the reign of William the 
Conqueror. Many of the absolute monarchs had 
their own Privy Councillors to advise them on ap¬ 
peals or petitions presented to them by such of 
their subjects as had grievances against the law 
courts. To say that these monarchs were exercis¬ 
ing ‘judicial’ functions as distinguished from the 
‘executive’ is wrong. The analogy of the Judicial 
Committee is a rough and ready one, but behind 
the Rewa arrangement there was nothing like an 
understanding of the separation of functions. Thus 
it would be very unsafe to assert that the Maharaja 
of Rewa accepting the Judicial Adviser’s report and 
deciding the appeals addressed to him was a court 
or a judicial authority. It would be equally rash 
to call it the purely executive function. There was, 
in fact no separation understood by him. 

(16a) In the covenant, however, an attempt was 
made to apply the principle of separation of powers. 
As far as the legislative powers went Art. 9 is clear. 
As far as the judicial functions went, the courts, 
judges, and officers, and local authorities would be 
undisturbed in the exercise of their powers; but 
the "court” there obviously does not include the 
Ruler of Rewa. This leaves us to “executive au- 
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thority”, which is as it were the residue after the 
deductions or removal of the legislative functions 
covered by Art. 9 and the judicial functions saved 
by the last clause of Art. 8. It is this executive 
authority which the operative portion of Art. 8 
vests in the Raj Pramukh. 

(17) If there was any doubt on this point it is 
clear by the fact that the Appeal to His Highness’s 
Act continued to be in force till the 30th August 
1949. The Act itself, altogether unlike the English 
Judicial Committee Act of 1833, does not describe 
either the Judicial Adviser as exercising judicial 
functions or his being a court. In the repealing en¬ 
actment which is Ord. LIII (53) of 1949 there is no 
mention of the Act having lapsed or of there being 
no appropriate agency for exercising its powers. I, 
therefore, hold that the Raj Pramukh was com¬ 
petent to pass the order of remand. 

•Point No. 3.’ 

(18) The plaintiff in the present suit has been 
acting in a manner which is certainly not that of 
a prudent or diligent person. It is further likely 
to cause vexation to others. The question that he 
has raised here was decided by the Single Judge, but 
the present plaintiff did not go up in appeal. Even 
when the execution case was filed he did not apprise 
the executing court of his intention to bring the 
suit. The orders of and the requests to the court 
(produced in copy by the defendant) show only an 
attempt to take time for arranging for payment. 
Only when the Appeal to His Highness’s Act was 
repealed that the plaintiff thought of bringing this 
suit. No doubt he has been trying to reopen a 
settled matter and try his chance in litigation. At 
the same time I am not prepared to hold this as 
estoppel. The plaintiff's conduct did not lead to 
the present defendant’s taking a course of action 
which he would not have taken otherwise; there¬ 
fore however unbusinesslike and vexatious, this 
conduct does not attract the principles of estoppel. 

(19) At the earliest stage the defendant has Plead¬ 
ed this and has asked for special costs u/s 35(A) 
C. P. C. Having allowed the suit the learned D. J. 
could not naturally allow any special costs, but 
from the view point I have taken, I note that the 
defendant has been harassed by the tactics adopted 
by the plaintiff, and is therefore entitled to special 

costs. „ , _ ,, 

(20) In the result, the appeal is allowed and the 
judgment and the decree of the lower court are 
set aside. The plaintiff shall pay the costs to the 
defendant of both courts and pleaders’ fee at 7 per 
cent for each court, or the certified amount which¬ 
ever is less. In addition to this the defendant shall 
get special costs of Rs. 250/- from the plaintiff, 
future interest 6 per cent. 

G.M.J. Appeal allowed. 


(C. N. 20) 
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CHATAR SINGH PANCHOLI, ADDL. J. C. 

Maiigal Prasad Bhushan Rain, Accused-Appli¬ 
cant v. Government. 

Criminal Revn. No. 114 of 1951, D/- 14-5-1951. 

Criminal P. C. (1898) S. 423 — ‘Order him to be 
retried’ — Prosecution evidence insufficient for con¬ 
viction — Retrial not to be ordered. 

Where in a prosecution under S. 409 Penal Code 
the prosecution is not able to prove the guilt of the 
accused beyond all reasonable doubt and the evid¬ 
ence is insufficient to support the conviction, the 
accused is entitled to be acquitted. In such a case 
the appellate Court would not be justified in order¬ 
ing a retrial in order to give an opportunity to the 
prosecution to fill up the gaps in evidence or to 
adduce better evidence. AIR (25) 1938 Cal 361, 
AIR (25) 1938 Cal 782 Rel. on. (Para 10) 

Anno: Cr. P. C., S. 423 N. 23. 


Yadvendra Singh, for Applicant — ChaJcradhar 
Singh; A. A. G., for the Government. 

Cases referred to: . * 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to , 
comes after the Indian Cases). 

(’38) 39 Cri L Jour 604: (AIR (25) 1938 Cal 361) 

(Prs ^ 9) 

(’39) 40 Cri L Jour 56 (1) : (AIR (25) 1938 Cal' 

782) (Prs 5, 9) 

ORDER: This is a criminal revision against the 
order of the Sessions Judge of Rewa dated 31-3-1951' 
remanding the case for retrial to the Court of the 
Magistrate. 

(2) A chalan was put up against the applicant 
Mangal Prasad under section 409, I.P.C., in the 
Court of the Magistrate, Nowgong. This chalan 
was transferred to the Court of the Munsiff-Magis- 
trate, Rewa by an order of this Court. The Magis¬ 
trate, after trial, convicted the applicant under sec¬ 
tion 409 I. P. C. and sentenced him to 15 months’ 
rigorous imprisonment and to pay a fine of Rs. 200/- 
or in default to undergo further rigorous imprison¬ 
ment for a period of three months. Mangal Pra¬ 
sad filed an appeal against this order in the Court 
of the Sessions Judge and the Sessions Judge set¬ 
ting aside the order of the Magistrate remanded 
the case to the Court of the Magistrate for retrial. 
Aggrieved from this order, the applicant came up 
in revision before this Court. 

(3) The prosecution story is briefly as follows: 
The applicant Mangal Prasad was an employee in 
the Agriculture Department and was working as 
accountant at that time. The office of the Agri¬ 
culture Department was located at Nowgong when 
it is said that this occurrence took place. At first 
the office was located in bungalow No. 21 at Now¬ 
gong till 2-7-1949. On 3-7-49 it was shifted to bun¬ 
galow No. 28. All the records were carried to this 
bungalow and the iron safe was carried in a truck, 
but as it was sun-set, the iron safe could not be 
taken inside the room but was left in the truck in 
back side of the bungalow and a peon was posted 
to keep watch over it in the night. On 4-7-1949 the 
ironsale was kept inside the bungalow and the ap¬ 
plicant, who was working as accountant of the 
office, was busy in preparing the budget and could 
not check the cash balance inside the safe. On 
5-7-49 the cash was checked by the Accountant and 
he found a sum of Rs. 2998/9/- missing from the 
safe. The matter was reported to the officiating 
Director of Agriculture and the Police. 

(4) I have heard the arguments on both sides and 
persued the record of the case. 

(5) The learned Advocate for the applicant has 
argued that the order passed by the Sessions Judge 
for retrial is wrong, as the prosecution should not 
be given fresh opportunity to produce better evid¬ 
ence on its side. He placed his reliance on two 
cases, 'Suresh Chandra v. Emperor’, 40 Cri L Jour 
56 (1) (Cal), and ‘Tripurari Bhattacharjee v. Em¬ 
peror', 39 Cri L Jour 604 (Cal). He has further 
argued that the learned Sessions Judge has admit¬ 
ted in his judgment that there is no sufficient 
evidence to maintain the conviction of the appli¬ 
cant without further proof. There is no evidence 
against the applicant, and therefore, he should be 
acquitted by this Court. 

(6) The Assistant Advocate General in reply has 
pointed out that it was the discretion of the lower 
Court to remand the case for retrial in order to 
admit necessary evidence for the right conclusion 
of the case. 

(7) The prosecution has produced on its behalf 
the witnesses Ram Sewak, Madan Mohan, Badri 
Prasad, Ram Chandra, Ishwari Prasad, G. G. 
Phadke and Jahil Ahmad. From their evidence it 
is proved that the applicant was the accountant 
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of the Argicultural Department. He was respon¬ 
sible tor the cash in the office and he had the Keys 
of the ironsafe under his charge, it is also found 
from the statement of Madan Mohan that on 2-7- 
1949 the applicant as Accountant was busy in pay¬ 
ing the salary till sunset. As there was no arrange¬ 
ment for light, the cash was locked in the iron-safe 
and the cash balance was found correct. It is also 
a fact that on 5-7-1949 when the cash was checked 
a sum of Rs. 2998/9/- was found missing from the 
ironsafe. Of course, the applicant had the keys of 
the iron safe and he was the person only who could 
open and lock it. The lock of the iron safe was 
not tampered with and from this it is concluded 
that the lock was not broken open but it was 
opened by means of the key. This could only be 
possible for a person who had the key of the lock. 
As the applicant had the key, it is presumed that 
he must have opened the lock of the iron safe and 
embezzled the money. To prove this charge the 
prosecution has produced the witnesses as mention- 
v ed above. Prom the statement of Madan Mohan, 
the Superintendent of the Office, it is found that 
there were two sets of keys of this ironsafe. At 
first, G. H. Karamvelkar was the accountant who 
handed over the charge of his work to Dalpratap 
Singh and Dalpratap Singh got two sets of keys. 
From Dalpratap Singh, Ram Saroop took the charge 
of the Accounts section and he also got two sets 
of keys. Ram Swaroop was suspended and was 
ordered not to leave Nowgong. After his suspen¬ 
sion, the applicant was officiating him. But from 
the evidence, it is found that the applicant got 
only one set of keys. The Sessions Judge in his 
judgment mentioned that the trial' Court should 
have admitted evidence to prove whether the ap¬ 
plicant got one set of keys from Ram Swaroop or 
two. If he had got one set of keys, where is the 
other set of keys of this iron safe. The learned 
Sessions Judge remanded the case for retrial to 
record the evidence of Kishora for whom it had 
been alleged that he was the peon at the post of 
duty to keep watch over the iron safe in the cruck 
outside the bungalow. 

(8) Now it has to be considered whether the 
order for retrial was properly made. This case con¬ 
cerned one of the departments of the State and 
it is a case of embezzlement of a considerable sum 
of money. It is expected that the Director of 
Agriculture must have made full enquiry into this 
case departmentally, and after making it handed 
it over for police investigation. It is also hoped 
that the Police had also made full enquiry into this 
case before putting up the challan in the Court of 
the Magistrate, Nowgong. But from the evidence 
in the record of the file, I come to the conclusion 
that neither the Director of Agriculture nor the 
Police have taken sufficient interest in this case. 
Shri G. G. Phadke in his statement says that Ram 
Chandra was keeping watch over the iron safe in 
the truck, while his office Superintendent Madan 
Mohan deposes that Kishora Choukidar was keep¬ 
ing watch over the ironsafe. The prosecution has 
produced Ram Chandra who denies in his state¬ 
ment to be on post of duty to keep watch over the 
iron safe in the truck outside the bungalow. The 
Director of Agriculture could not even come to this 
definite conclusion whether the peon Ram Chandra 


The Director of Agriculture could not state whe¬ 
ther there was one set of keys or two sets of keys. 
But from the evidence of Madan Mohan it is clear¬ 
ly proved that the applicant got only one set of 
keys while there were two sets of keys which Ram 
Swaroop got from Dalpratap Singh. This could 
not be ascertained where was the other set of keys. 
It is just possible that the person who has got the 
other set of keys might have opened the lock of 
the safe and took away the money from it. So 
there remains a doubt whether the applicant or 
somebody else embezzled the Government money, 
and the benefit of this doubt goes to the accused. 

(9) The learned Sessions Judge has remanded 
the case for retrial, but this order cannot be main¬ 
tained because it was the duty of the prosecution 
to place all material before the Court. No fresh 
opportunity could be. afforded to produce better 
evidence or to fill up gaps left by the prosecution. 
In 39 Cr. L. Jour. 604 (Cal) it has been held that 
it is an established principle of criminal law thr • 
if the evidence actually adduced by the nrosg&> 
tion is insufficient to support a conviction, a re6a*fe 
cannot be ordered simply to give the prosecutiftk 
another chance of producing further and better 
evidence. In 40 Cri. L. Jour. 56 (1) (cal) it has 
been held that 

# 

“Where the case originally made out against an 
accused has failed through the absence of suffi¬ 
cient evidence, the accused should be acquitted 
and no order of remand for the purpose of allow¬ 
ing the prosecution to supply the deficiencies in 
their original case should .be passed.” 

(10) In the case before me the prosecution could 
not prove their case against the applicant beyond 
reasonable doubt. There were two sets of keys of 
the iron safe in question and the applicant got 
only one set of keys from Ram Swaroop in charge. 
It was the duty of the prosecution to find out 
whether the other set of keys was lost or was in 
the possession of somebody or that the applicant 
got in charge two sets of keys. Unless it is proved 
there is always a doubt in the mind whether the 
applicant committed criminal breach of trust or 
a person who had got the other-set of keys. As 
such, the case is not free from doubt and the bene¬ 
fit should go to the applicant. The learned Ses¬ 
sions Judge has also come to the conclusion that 
the order of the Magistrate dated 31-10-1950 cannot 
be sustained on the evidence in the file without 
further inquiry. In order to fill up this gap or 
deficiency or to give an opportunity to the prosecu¬ 
tion to adduce better type of evidence, the case 
should not have been remanded for retrial as has 
been held in the cases cited above. For these 
reasons, the order of the lower Court cannot be 
sustained. 

(11) The revision application is allowed and the 
order of the lower Court remanding the case for 
retrial is set aside. His order setting aside the 
order of the Magistrate dated 31-10-1950 is confirm¬ 
ed. The accused is acquitted of an offence under 
section 409 IPC. His conviction and sentence are 
set aside. Fine, if realised, shall be refunded to 
him. His bail bond is cancelled. 

•K’-S. * Revision allowed. 


or Kishora Chaukidar was guarding the iron safe. 
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